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present) The deft. is hereby | — 


neral or his authorized representat 


MITME at present) The deft. is hereb 
ney General or his authorized representati 


con Count 4 to rua concurrently with sentence on Counts l and 2. The deft. is 
placed on SPECIAL PAROLE for # period of THREE (3) YEARS to commence 


| expiration of confinement, pu.suant to (Title 21 Section 841, U.S. Code.)...Coog 
Issued commitment 12-10-75. 
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committed to the custody of the Attorn General or his authorized representati 
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on Count 3 to run concurrently with sentence on Counts I and 2. FIFTEEN (15) YEARS 


on Count 4 to run concurrently with sentence on Counts 1 and 2. The deft. is 
placed on SPECIAL PAROLE for a per of THREE (3) YEARS to commence upc 
expiration of confinement, pursuant co (Title 21 Section 841 U. S. Code) . . Coop 
Issued commitment 12-10-75 
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of THREE (3) YEARS, pursuant to Title il, U.S.Code, Section 841, to commence 
pe pirat ion of confinement. The sentence posed herein is to run 
concurrent ly with the state probation violation. . Coop 
Issued commitment 12-10-75. 
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committed to the custc of the Atto General or hís authorized re 
for imprisonment for a period of TWENTY-FIVE (25) YEARS on each of Counts 1 and 
to run concurrently with each other. The deft. is placed on SPECIAL PAROLE for 
period of SIX (6) YEARS, pursuant to Title 21, U.S. Code Section 841, to 


commence upon expiration of confinement........Cooper,J. 
Issued commitment 12-10-75. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK TSP AG, 


/ T 
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UNITED STATES OF AMERICA, i wun 10 1975 


-Ve- 


"o JOSEPH MAGNANO, a/k/a "Joe the Grind", 
y FRANK PALLATTA, a/k/a ' 'Bolot" 


geg d 750295 1 


LOUIS MACCH LAROLA , a/k/a "Red Hot", 
MICHAEL INDICTMENT 
DOMINIC TUFARO, "a/k/a "Donnie Boy", 
FRANK FERRARO, a/k/a "Skooch", x Ze S 75 Cr. 
CARMINE MARGIASSO, a/k/a "Charlie", 
N. ANTHONY DeLUTRO, a/k/a "Tony West"; 
. ANTHONY SOLDANO, a/k/a "Tony", 
JOSEPH MALIZIA, a/k/a "Patsy Pontíac", 
IA, 


S D, of NY 


‘\. WILLIAM CHAPMAN, a/k/e "Chappy", 
ST. JULIAN IAN HARRISON 
FRANK LUCAS 
` GERARD CACHOIAN, ace "Coco", 

N ROBERTO RIVERA, 


GABRIEL RODRIGUEZ, a/k/a "Cass", 
a/k/a "Cassanova", 


Defendants. 


The Grand Jury charges: 


From on or about the 1st day of January, 1973 


and continuously thereafcer up to and including the date 


of the filing of this indictment, in the Southern District 
of New York, JOSEPH MAGNANO a/k/a "Joe the Grind", FRANK 


PALLATTA a/k/a "Bolot", a/k/a "Nose", RIRHARD BOLELLA, 


LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAEL CARBONE, DOMINIC 


TUFARO a/k/a "Donnie Boy", FRANK FERRARO a/k/a "Skooch", 


CARMINE MARGIASSO a/k/a "Charlie", ANTHONY DeLUTRO a/k/a 


"Tony West", ANTHONY SOLDANO a/k/a "Tony", JOSEPH MAL IZ IA 
a/k/a "Patsy Pontiac", ERNEST MALIZIA, JOHN GWYNN, WILLIAM 
CHAPMAN a/k/a "Chappy", ST. JULIAN HARRISON, FRANK LUCAS, 
GERARD CACHOIAN a/k/a "Coco", ROBERTO RIVERA, and GABRIEL 


RODRIGUEZ, a/k/a "Cass", a/k/a "Cassanova", the defendants, 


and Frank Caravella, Alex Pulphus, Joseph Condella, 

Jose Ramos, Mario Perna, and Anthony Verzino, named herein 
as co-conspirators but not as defendants, and others to 
the Grand Jury known and unknown, unlawfully, wilfully 


and knowingly combined, conspired, confederated and 


Al 


— E A | 


agree together and with each other to violate Sections 


812, 841(a)(1) and 841(b) (1) (4) of Title 21, United States 


Code. 
2. It was part of said conspiracy that the said 

defendants unlawfully, wílfully and knowingly would distribute 
and possess with intent to distribute Schedule I and II narcotic 
drug controlled substances the exact amount thereof being to 

the Grand Jury unknown in violation of Sections 812, 841(a) (1) 
and 841(b)(1)(A) of Title 21, United States Code. 
OVERT ACTS 


In pursuance of the conspiracy and to effect the 


objects thereof the following overt acts were committed in the 

Southern District of New York and elsewhere: 
1. In or about February 1973 defendant ERNEST MALIZIA 

met co-conspirator Mario Perna at the Evergreen Bar at 4905 Fifth 

Ave., Brooklyn, New York and had a conversation. 1 
2. In or about February 1973 defendants ERNEST 

MALIZIA and FRANK PALLATTA, a/k/a "Bolot", a/k/a "Nose", uet 

in the Bronx, New York and rode in an automobile. 


In or about March 1973 defendant FRANK PALLATTA, 


3. 
a/k/a "Bolot", a/k/a "Nose", met defendant ERNEST MALIZIA and 


co-conspirator Mario Perna at the Raceway Diner in Jonkers, 
New York and discussed narcotics. 


4. In or about March 1973 defendant FRANK FERRARO 


a/k/a "Skooch" delivered a package containing approximately 2 
kilograms of heroin to defendant ERNEST MALIZIA and co-conspirator 
Mario Perna on Allerton Avenue, Bronx, New York. 

5. In or about March, 1973 defendant ERNEST MALIZIA 
and co-conspirator Mario Perna delivered a package containing 
approximately one-quarter kilogram of heroin to defendant JOHN 
GWYNN. 

6. In or about March, 1973 defendant WILLIAM CHAPMAN 


a/k/a "Chappy" introduced co-conspirator Mario Perna and defendant 


ERNEST MALIZIA to defendant ST. JULIAN HARRISON 


A3. 


7. In or about March, 1973 defendant ERNEST MALIZIA 
and co-conspirator Mario Perna paid approximately $20,000 to 
defendants DOMINIC TUFARO a/k/a "Donnie Boy", FRANK PALLAT” * 
a/k/a "Bolot", a/k/a "Nose", and FRANK FERRARO a/k/a "s. 

8. In or about March, 1973 co-conspirator Mario 
Perna and defendant ERNEST MALIZIA received a package containing 
approximately 4 kilograms of heroin from FRANK FERRARO a/k/a 
"Skooch". 

9. In or about March, 1973 defendant ERNEST MALIZIA 
and co-conspirator Mario Perna delivered a package conteining 
approximately 3 kilograms of heroin to defendant ST. JULIAN 
HARRISON, 

10. In or about March, 1973 defendant ERNEST MALIZIA 
and co-conspirator Mario ?erna paid defendants JOSEPH MAGNANO a/k/a 
"Joe the Grind", DOMINIC TUFARO a/k/a "Donnie Boy", FRANK PALLATTA, 
a/k/a "Bolot", a/k/a "Nose", and FRANK FERRARO a/k/a "Skooch" 
approximately $20,000. 

ll. In or about April 1973 defendant FRANK LUCAS paid 
co-conspirator Mario Perna and defendant ERNEST MALIZIA approxi- 
mately $56,000. 

12. In or about April, 1973 defendant ERNEST MALIZIA 
and co-conspirator Mario Perna delivered a package containing 


approximately one-eighth kilogram of heroin to defendant GERARD 
CACHOIAN a/k/a "Coco". j 


13. In or about September, 1973 co-conspirators Mario 
Perna and Anthony Verzino and defendant ERNEST MALIZIA met and 
had a conversation, 

14. In or about September, 1973 defe..ceut GERARD 
CACHOIAN a/k/a "Coco" introduced de ` dant ROBERTO RIVERA to 
co-conspirator Mario Perna and defendant ERNEST MALIZIA. 

15. In or about September, 1973 co-conspirator Mario 
Perna delivered a package containing approximately two kilograms 
of heroin to defendant ROBE'TO RIVERA at the Pathmark Shopping 
Center near Bruckner Boulevard and White Plains Road, Bronx, 
New York. 

16. In or about October, 1973 defendant RICHARD BOLELLA 
met co-conspirator Mario Perna and had a discussion about reducing 


the price being paid for the heroin. 


A3 
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17. In or about November 1973 defendants FRANK 
FERRARO a/k/a "Skooch" and CARMINE MARGIASSO a/k/a "Charlie" 
delivered a package containing approximately 12 kilograms 
of heroin to co-conspirator Mario Perna at the Cross County 


Shopping Center, Yonkers, New York. 
18. In or about November, 1973 defendant ANTHONY 


DeLUTRO a/k/a "Tony West" delivered a package containing 
approximately 5 kilograms of heroin to co-conspirator Anthony 


Verzino. 


19. On or about December lst, 1973 co-conspirator 


Mario Perna and defendant ERNEST MALIZIA delivered a package 
of heroin to defendant 


containing approximately 10 kilograms 
FRANK LUCAS at the Van Cortlandt Motel, Bronx, New York. 
20. In or about November, 1973 co-conspirator 


Anthony Verzino paid defendant ANTHONY DeLUTRO a/k/a "Tony 


West" approximately $250,000 in two installments. 
21. In or about January 1974 defendant ANTHONY 


SOLDANO a/k/a "Tony", delívered a package containing approxi- 


mately 3 kilograms of heroin to co-conspirator Anthony 


Verzino in Queens, New York. 
22. On or about January 15, 1974, defendant JOHN 


GWYNN distributed approximately 148.5 grams of heroin in or 


near Apartment 5C, 1065 Jerome Avenue, Bronx, New York. 


23. On or about February 25, 1974 co-conspirators 


Frank Caravella and Anthony Verzino possessed approximately 


26 pounds of heroin at 1130 Pelham Parkway, Bronx, New York. 


24. On or about January 28, 1975, the defendant 


FRANK LUCAS possessed approximately $584,705 in cash at 933 


Sheffield Road, Teaneck, New Jersey. 
(Title 21 United States Code, Section 846.) 


^ 
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SECOND COUNT 

The Grand Jury further charges: 

In or about March 1973 in the Southern District 
of New York, JOSEPH MAGNANO a/k/a "Joe the Grind", FRANK 
PALLATTA, a/k/a "Bolot", a/k/a "Nose", RICHARD £ ELLA, 
LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAFL CARBONE, DOMINIC 
TUFARO a/k/a "Donnie Boy", FRANK FERRARO a/k/a "Skooch", 
and CARMINE MARGIASSO a/k/a "Charlie" the defendants, 
unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic 
drug controlled substance, to wit, approximately 2 
ki og uus of heroin. 

(Titie 21, United States Code, Sections 812, 

841(a) 1) and 841(b)(1) (A) and Title 18, 

United $:ates Code, Section 4.) 

THIRD COUNT 

The Grand Jury further charges: 

In or about March, 1973 in the Southern District 
of New York, JOSEPH MAGNANO a/k/a "Joe the Grind", FRANK 
PALLATTA, a/k/a "Bolot", a/k/a "Nose", RICHARD BOLLELA, 
LOUIS MACCHIAROLA a/k/a "Red Hot", MICHAEL CARBONE, 
DOMINIC TUFARO a/k/a "Donnie Boy" FRANK FERRARO a/k/a 
"Skooch" and CARMINE MARGIASSO a/k/a "Charlie" the 
defendants, unlawfully, wilfully and knowingly did distribute 


and possess with intent to distribute a Schedule I narcotic 


drug controlled substance, to wit, approximately 4 kilograms 
of heroin, 


(Title 21, United States Code, Sections 812 
841(a)(1) and 841(b)(1)(A) and Title 18, 
United States Code, Section 2.) 


lan 
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FOURTH COUNT 

The Grand Jury further charges: 

In or about November, 1973 ^n the Southern District 
of New York, JOSEPH MAGNANO e/k/a "Joe the Grind", FRANK 
PALLATTA, a/k/a "Bolot", a'k/a "Nose", RICHARD BOLELLA, 

LOUIS MACCHIAROLA a/k/a “Rad Roc", MICHAEL CARBONE, DOMINIC 
TUFARO a/k/a "Donnie Boy", FRAN" FERRARO a/k/a "Skooch" 

and CARMINE MARGIASSO a/k/a "Charlie" the defendants, 
unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute e Schedule I narcotic 

drug controlled substance, to wit, approximately 12 kilogr « 
of heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b) (1) (A), and Title 18, 

United States Code, Section 2.) 

FIFIH COUNT 

The Grand Jury further charges: 

In or about March, 1973 in the Southern District 
of New York, ST. JULIAN HARRISON and FRANK LUCAS the defendants, 
unlawfully, wilfully and knowingly did possess with intent to 


distribute a Schedule I narcotic drug controlled substance, co 


wit, approximately 3 kilograms of heroin. 


Ne 21, United States Code, Sections 812 
1(a)(1) and 841(b)(1)(A) and Title 18, 
United States Code, Section 2.) 


At 


SIXTH COUNT 

The Grand Jury further charges: 

In or about October, 1973 in the Southern District 
of N« York, FRANK LUCAS the defendant, unlawfully, wilfully and 
knowingly did posses». with intent to distribute Schedule I and 
Il narcotic drug controlled substances, to wit, approximately 
4 kilograms of ber: and 2 kilograms of cocaine. 

à> Ll, United States Code, Sections 812 
!fa5 (1) and 841 (b) (1) (A) 
SEVENTH COUNT 
The Grand Jury further ck: ges: 
On or about the lst day of December, 1973 in the 


Southern District of New York, FRANK LUCAS the defendant, 


unlawfully, wilfully and knowingly did possess with intent 
to distribute a Schedule I narcotic drug controlled substance, 
to wit, approximately 10 kilograms o'* heroin. 

(Title 21, United States Code, Sections 812, 

841(a)(1) and 841(b) (1) (A). 

EIGHTH COUNT 

The Grand Jury further charges: 

In or about November, 1973 in the Southern District 
of New York, ANTHONY DeLUTRO a/k/a "Tony West", the defendant, 
unlawfully, wilfully and knowingly did distribute and possess 
with intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 5.) kilograms of heroin 


(Title 21, United States Code, Sections 812 
841 (a) (1) and 841(b) (1) ().) 


NINTH COUNT 

The Grand Jury further charges: 

In or about January, 1974 in the Southern District 
of New York, defendants ANTHONY SOLDANO a/k/a "Tony", and 
JOSEPH MALIZIA a/k/a "Patsy Pontiac" the defendants, unlaw- 
fully, wilfully and knowingly did distribute and possess with 
intent to distribute a Schedule I narcotic drug controlled 
substance, to wit, approximately 3 kilograms of heroin. 

(Title 21, United States Code, Sections 812 

41(a)(1) and 841(b)(1)(A) Title 18, United 

states Code, Section 2.) 

TENTH COUNT 

The Grand Jury further charges: 

In or about March, 1973 in the Southern District 
of New York, JOHNNY GWYNN the defendant, unlavfully, wilfully 
and knowingly did possess with intent to distribute a Schedule 
I narcot'; drug controlled substance, to wit, approximately 
one-quarter kilogram of heroin. 

(Title 21, United States Code, Sections 812, 

841 (a) (1) and 841 (b) (1) (a).) 

ELEVENTH COUNT 

The Grand Jury further cherges: 

In or about April, 1973 in the Southern District 
of New York, GERARD CACHOIAN a/k/a "Coco" the defendant, 
unlawfully, wilfully and knowingly did possess with int at 
to distribute a Schedule I narcotic drug controlled substance, 
to wit, approximately one-eighth kilograr of heroin. 


(Title 21, United States Code, Sectior« 12 
841(a) (1) and 841(b) (1) (A).) 


AX 


TWELFTH COUNT 
The Grand Jury further charges: 
In or about September, 1973 in the Southern 
District of New York, ROBERTO RIVERA the defendant, unlawfully, 
wilfully and knowingly did possess with intent to distribute 
a Schedule I narcotic drug controlled substance, to wit, 
approximately two kilograms of heroin. 


(Title 21, United States Code, Sections 812, 
841 (a) (1) and 841 (b) (1) (.) 


THIRTEENTH COUNT 


eee 


The Grand Jury further charges: 


In or about December 1973 in the Southern District 


of New York FRANK CARAVELLA the defendant, unlawfully, wilfully 


and knowingly did possess with intent to distribute a Schedule 
I narcotic drug controlled substance to wit, approximately one- 


half kilogram of heroin. 


(Title 21, United States Code, Seccions 812, 
841 (a) (1) and 841 (b) (1) ().) 


FOURTEENTH COUNT 


ae 


The Grand Jury further charges: 

On or about October 30, 1973, in the Southern Dis- 
trict of New York, the defendant, JOHN GWYNN, unlawfully, 
wilfully end knowingly did distribute and possess with 
intent to distribute 4 Schedule II narcotic drug controlled 
substance, to wit, 159.5 grams of cocaine. 

(Title 21, United States Code, Sections 812, 


841 (a) (1) and 841(b) (1) (A); Title 18 United 
States Code, Section 2.) 
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FIFTEENTH COUNT 

The Grand Jury further charges: 

On or about the 20th day of December, 1973, in the 
Southern District of New York JOHN GWYNN, the defendant, 
unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule II narcotic 
drug controlled substance, to wit, 151.5 grams of cocaine. 

(Title 21, United States Code, Sections 812 

841(a)(1) and 841 (b) (1) (A); Title 18, United 

States Code, Section 2.) 

SIXTEENTH COUNT 

The Grand Jury further charges: 

On or about the 15th day of January, 1974 in the 
Southern District of New Yor«, JOHN GWYNN, the defendant, 
unlawfully, wilfully and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic drug 
controlled substance, to wi., 148.5 grams of heroin. 

(Title 21, United Stetes Code, Section 812 

841(a) (1) and oet rd di Title 18, United 

States Code, Section 2.) 

SEVENTEENTH COUNT 

The Grand Jury further charges: 

In or about Marcl 1971, in the Southern District 
of New York, GABRIEL RODRIGUEZ, a/k/a "Cass", a/k/a "Cassanova", 
the defendant, unlawfully, wilfully and knowingly did possess 
with intent to distribute a Schedule I narcotic drug 
controlled substance, to wit, approximately 1/8 kilogram 
of heroin. 


(Title 21, United States Code, Sections 812 
841(a)(1) and 841(b) (1) (A). 


United States Attorney 
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CHARGE OF TIIE COURT 

THE COURT: Madam Forelady, Ladies and Gentlemen 
of the Jury: I would be sadly remiss if I failed at the 
very outset of this, the Court's charge to the jury, to 
express to cach one of you a keen satisfaction that comes 
to the Court and to counsel for the undivided attention that 
you have constantly demonstrated through ut the course of 
this trial. 

It is evident that you have discharged your duty 
with fidelity. You have followed the testimony with 
intelligent understanding and absorbing interest. IT am 
quite — HQ that no single matter relating to the 
factual issues has escaped your attention. 

You have been silent throughout and when your 
turn comes to eeng I haye every confidence, and I am sure 
counsel on both sides join me inthis, that in accordance 
with the solemnity of your oath and the high order of your 
conscience, you will pronour.e the justice due in this 
case. 

Your selection was the result of great care 
exercised by the Court and counsel. Your mission is not 
easy, and we are sure you did not expect it to be. 

A distinguished philosopher, Albert Camus, a 


Nobel prize winncr, summed it up for all of us -- for you, 
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for the Judgo, for counsel -- when he wrote that justice 
dies from the moment it becomes a comfort, when it ceases 
to be a burning reality, a demand upon one's self. 

We are indehted to counsel, Mr. Amorosa and Mr. 
Virella for the government, and, in alphabetical order, Mr. 
Rlossner, Mr. Chance, Mr. Fpstein, Mr. Goldberg, Mr. Hoffman, 
Mr. Lang, Mr. Edward Panzer, Mr. Joseph Panzer and his 
associate Mrs. Oherman, for the defense, for their genuine 
concern with the interests of their clients. In particular, 
we are grateful for their demonstration that a dav's work 
well done is always a stimulating experience tor participants 
and Listeners alike. 

The lawvers are not on trial. They have acquitted 
themselves with distinction. The evidence and the law 
applicable to that evidence is what is hefore you, and you 
will address yourselves exclusively to that. Whether you 
like a lawyer or you don't like a lawyer, whether you like 
the Judge or you don't like the Judge, hasn't a blessed thing 
to do with your undertaking. 

Let me say a word about objections that counsel 
have interposed from time to time. Please understand that 
counsel under our law not only have the right but it is 
indeed their duty on the offer of certain evidence to press 
whatever legal objections there may he to its admission. 
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With those comments about counsel, we take leave 
of them and we concern ourselves exclusively with the parties 
involved in this controversy: the government, otherwise 
known in the law as the plaintiff in this proceeding, and 
each defendant on the other side. 

This is not a contest in salesmanship, it isn't a 
battle of wits, it isn't a clash of personalities; it is 


by law pronounced to be a conecientious search for the 


truth, and if you can leave this courthouse with the firm 


conviction that your verdict is consistent with the truth, 


then indeed your duty will have been done, because the only 
triumph in any litigated case, whether it be civil or 
criminal, is the triumph of the truth. 

As I told you when you were being selected, every 
defendant -- every defendant, regardless of his race, creed, 
color, age, regardless of impediments of any kind -- is 
entitled to a fair trial under our law, and the very same 
legal propositions of law must be charged by the Court to the 
jury regardless of who the defendant is, whether he is 
successful or waiting for success, whether he is ignorant 
or well informed, crude-or polished, hiqhly esteemed or 
despised, whether he is a membor of a good or bad family, 


yes, even the avowed enemy of our society, each is entitled 


to his day in court and let justice he done according to the 
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facts and according to the law in the case. That is 
America. 

You do not sit here as barons of otd, who we used 
to read about as schoolchildren, the barons who assembled 
and by whim, favor or caprice, by likes or dislikes, decided 
who was going to be flung into jail and who went free and 
who got the bag of gold or who was compelled to resign in 
abject poverty. 

You have no such power, any more than.I have. 


Your duty is to be the judges of the facts and apply the law 


to tho facts no matter who likes it or who doesn't like it, 


and lot tho chips fall where they may. You are here to 


determine the guilt or innocence of each of these 
defendants separately. 

Neither you nor I are here to please or favor 
anyone. We have a sworn — to perform and must discharge 
it if justice is to prevail. After all, it is your justice, 
your courthouse, for black, for white, for poor, for rich, 
Tt is your burden as mich as mv burden, and you have qot to 
qet exercised about the doing of justice as much as the 
Judqe. 

We have reached the point where you are soon to 
undertake your final function as jurors, and here you 
perform one of the most sacred obligations and responsibilitie 
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of citizenship. You are, and make no mistake about it, the 
ministers of justice, as the Supreme Court of the United 
States has referred to you. You are to anproach your duties 
in an attitude of complete fairness, complete imparti.lity, 
and to appraise the evidence calmly and deliberately, and, 

as was emphasized by me when vou were being selected, without 
the slightest trace of sympathy, bias, or prejudice for or 
against the government or the defendants who are the only 
parties to this controversy. 

What I have just said is as important a part of 
this charge by the Court as any other part. Never forget 
it for an instant, that vou and vou alone are the sole and 
exclusive judges of the facts. 

Its equivalent is found when it comes to law 

where the Judge is the sole and exclusive judge of the 

law. You heard counsel eege various legal points before 
me and when I disagreed vou heard me take a definite 
nosition. And if I agreed, I said so. You do likewise as 
to the facts no matter who it suits. 

T think T mentioned to you while vou wore being 
selected -- and this, too, is a part of America -- that Like 
legions of others I have been on my own since I was ten, and 
I have lived on both sides of the tracks. I have frozen 
and gone hungry, and we were moving every month because we 


Als 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N Y. -- 791-1020 


4028 
couldn't pay the rent, and I went down to the railroad 
tracks and with cupped hands, because we couldn't afford 
Jloves, in wintertime I picked up the pieces of coal that 
fell from the passing railroad cars and brought those pieces 
home to feed the potbellied stove. 

Don't tell me what it means to qo from rung to 
rung, and tne blessedness of this country in affording an 
opportunity to those who want to climb, climb the legal way, 
the approved way. And I learned from early days up to this 
very moment something that many of us forget. 

Lot us be satisfied with the applause of our 
own conscience. I don't wany anybody bugling and bowing and 
scraping before me. I want this Jittle man up here to he 


satisfied and approve of what I endeavor to do. And that I 


have a right to insist upon from you, as the judges of the 


facts, every bit as vital and every bit as important as 
my function. 

You didn't see me sit in a high position and look 
down on you. Don't let anybody fool you. Your function 
equals if not exceeds mine because you, not the Judge, 
decide whether there were these conversations, whether there 
was this participation, whether this took place or that 
took place. I don't decide it; you decide it. That's the 
reason you must be satisfied with the applause of your own 
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consciences. 

One of the greatest judges that ever sat in the 
Supreme Court, Mr. Justice Robert Jackson from New York -- 
and this is a part of the history of that Court -- I qot to 
know him, and one of tho greatest reqrets of my life is 
that it didn't com: to me to have the privilege of really 
knowing him mare intimately -- he was a argat judge. Why? 
Because he knew the books? No. Ile know the books, but 


much more he knew human beings, he knew life. And as Justice 


Holmes commented once: "The life of the law is not logic, 


it is experience." 
That was true of Mr. Justice Robert Jackson, 
who you remember was the prosecutor on behalf of the United 
States at the Nuremberg trial. Justice Jackson, who is no 
longer among the living, attended a meeting of attorneys and 
judges, and during the intermission a group of admiring 
lawyers gathered around him, and one of them spoke up and 
said, "Mr. Justice, what do you really expect of a judge?" 
And without batting an eye, he said: "I expect 
him to do his utmost to call them as he sees them as they 
come across the plate, just the way that umpire is doing 
at that game going on right now over there." 
And if that is true of a judge of the law, it 
is equally true of you, tho judges of the facts. You call 
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them as you see tnem. We have a game going on right now. 
One of the sacrifices of all of us was not to have been able 
to be spectators on television. What does that game mean? 
Would it mean that much to us if it weren't played on a clean 
field? Not a physically clean field. If there was the 
slightest bit of doubt as to the honesty of the play, and 
the calling of the play, we would scream our heads off and 
we would tear at it with or nails. 

How much different is it here? It is the same. 
If this is nothing more than an idle performance, well, 
then, God help us all. It is a jungle, that's what it will 
be, and that's what a lot would like to turn it into. 


think it is worthwhile, as American citizens, and especially 


as we approach the two hundredth birthday, to reflect on 


these points that are a part ot che law in this case. 


Just imagine where in the whole civilized world 
will you find what I am about *o recite? Only true in 
America that when the government comes in, the United States 
Government, with all its power, coming in on behalf of the 
people of the United States, when it comes into a courtroam 
our law is that it has no advantage whatever, it is just 
another litigant, and it is actually called the plaintiff 
in the law. 

The powerful United States of America comes into 
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court and starts the contest right at the same mark with 
the defendant. low do you like that? 

Tr every country of the world almost as soon as 
a case is started the government is already on second base 
before a vord has been uttered. Those who tear at the 
vitals of America, do they know that proposition of law, 
do they know the bloody pages of history that it took to 
bring tlis into bcing? We point with pride to it. 

And so the fact that the Unitec States Government 
comes into this courtroom and levels a charge on behalf of 
the people aqains* each ono of these eight defendants now 
before us, tho governmant starts just where cach one of the 
defendants starts. It has no advantaqe whatever, but it is 
entitled to no less consideration than each of the 
defendants. 

Please bear in mind that every word of the 
Court's charge applies to each defendant separately, for 
the simple reason t iat T emphasized to you when you were 
being selected, thet quilt is personal. You must find each 
defendant guilty or not guilty on cach of the thirteen 
counts that confront vou, which I hone to develon, and which, 
if you are patient with mo, I shall make you understand so 
well that vou will be ready to undertake a written 
examination. Otherwise T have failed, because you have to 
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apply that law, not some of it but every bit of it, and it is 
my obligation to get it across. 

I can give you some mumbo-jumbo, too; I can give 
you some fancy language that those of you with your degrees 
May be able to fathom upon a first reading, but what about 
someone else on that jury equal to you who hasn't had any 
formal training? And so it is my purpose to break these 
propositions down so that each one of the twelve jurors 
will know it backwards and forwards. 

Aq you know, I just mentioned that there are 
thirteen separate counts. What does that mean? There was 
a day when if you ciarged thirteen separate crime: you would 
have to have thirteen separate indictments. But in recent 
years the lawmakers and the jawgivers have said, "Cut out 
the nonsense. If you've got something to say against a man, 
Say it in one piece of Paper, and say it in clear, simple 
language, and not a lot of uncertainties. Let anybody with 
an ordinary education read it and understand it." 

And so each one of these thirteen counts against 
these cight defendants on trial is a Separate crime 
charged, and each count, therefore, each charge, must be 
weighed separately. 

You look at the total evidence. You apply the 


law to that evidence. Then you ask yourself, "On the basis 
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of all the evidence against this particular defendant 
No. l, am I satisfied of his guilt on the facts and 
according to the law given us by the Judge?" 

Regardless of whether two, three, four or 
five defendants are guilty or innocent, you must weigh the 
total trial record, all the evidence, against each one. 

I use the expression "tote it up" -- t-o-t-e -- 


a good old English word meaning add it up. Add up every 


piece of evidence against each one and ask yourself: 


"Am I satisfied on those facts relating to that particuler 
defendant and on the law given us by the Judge applicable 

i 
to that total evidence against that particular defendant -- 
am I satisfied of his guilt beyond a reasonable doubt?" 
Which I shall shortly define for you. 

The law has said the jurors carefully selected 
have the capacity to separate the totality of the evidence 
and to apply the evidence as to its weight and apply it tg 
each defendant separately and distinctly. We say with great 
pride, and we mean it, that all parties, government and 
individuals alike, stand equal before the bar of justice. 
Your final role is to decide the fact issues that are in 
this case. You and only you, not the Fudge, not counsel, 
are the exclusive judges of the facts. You and you alone 


pass upon the weight of the evidence. You and no one but 
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you determine the believability or the credibility of each 
witness. You and no one but you resolve such conflicts 
as there may be in the testimony of witnesses. And you 
and only you, the jury, draw such reasonable inferences as 
may be warranted by the evidence. 

It is for you, the jury, yes, the jury only, 
to make an independent, objective, detached assessment of 


the total evidence. I venture the suggestion that with all 


the sincerity in the world even the advocates on either side 


of the table cannot do that completely, for the interests of 
their respective clients are bound to rub off onto them, 
even subconsciously. 

So you see why the law naues you, the jury, and 
you alone, to p-onounce the last word, so to speak, on what 
the total trial record points to as the guilt or innocence 
of each defendant on trial before you. 

See how imperative it is that you take the law 
exclusively from the Judge presiding. Without meaning to 
mislead vou many of counse! for the defense during summation 
emphasized the point that the case presents no corroboration 
of the testimony of Perna and Verzino. Some of the 
attorneys actually used the words "no corroboration." 


Well, under the law no corroboratior is 


necessary. To argue that the testimony of Perna and 
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Verzino is unworthy of belief, and that there is no 
credible or believable evidence supportive of their 
testimony, is one thing, but to insist that there must be 
or should be supportive or corroborative testimony is to 
add a requirement not countenanced by law. 

Or take this example. Counsel have emphasized 
the corruptability of Perna and Verzino, and well they 
might. However, you do not consider the testimc y of Perna 


and Verzino in isolation or in vacuum, as it were. It is 


to be estimated, assessed, and evaluated in conjunction with 


all the other evidence in the case, including the testimony 
of the two DS who took the stand. 

The testimony of Perna and Verzino ther is to 
be cons.dered in conjunction with the entire trial record, 
all the MEER all the other witnesses, all the 
stipulations -- and they are important, those stip .ations, 
because they embody proof, evidence -- and all the exhibits, 
and each of the concessions made throughout the entire 
trial. 

Here's another example. One or two attorneys 
during summation advanced the thought that the $585,000, 
approximately, in cash found, along with drugs and other 


materials, in the presence of defendant Lucas, and received 


and marked in evidence, is not binding on any other 
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defendant. It is not as easy as that. I shall develop 


that later. But for the present let me comment if there 
actually was a conspiracy, and you so find, and a defendant 
before you other than Lucas was a willing and knowing member 
of that particular conspiracy, and further you are convinced 
that all the cash, or a part of it, and the other materials, 
were under all the facts and circumstances related to the 
objective of the conspiracy, that cash and the other 
materials are as binding on that other defendant as though 
they were actually found on him or in the premises occupied 
by him. 

After all, there is nothing unusual about the 
end product of any illegal enterprise. The financial 
return is the be all and end all of the undertaking. Even 
when playing a game there comes a time when someone picks 
up the marbles. 

So that's the reason why you pay attention to the 
law given to you by the Judge, not to well-meaning remarks 
that might lead you astray. And I rush in to say there was 
no such intent on the part of any counsel. 

This may surprise you, but as.a trial judge 
in the United States District Court I have a perfect right 
to comment on the evidence. That is unlike what you have 


heard in the state court. I have the power, if I wish to 
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use it, in any case, civil or criminal, to say to a ry, 

after telling them what their powers are, that in my opinion 

Witness X, who took the stand, was nothing but a corrupt 

liar, and I wouldn't believe him on a stack of bibles from 
the floor to the ceiling. All I need to do is add "But 

you are not bound by my estimate; you are the judges of 

the facts. " 

Or I can say of another witness: "In my 
opinion that witness spoke the gospel truth. But you, the 
jury, are not bound by my estimate. " 

I can tell you how I feel about the facts. 

I can dent D them openly, distinctly pointing out, 


hovever, that you and you alone are the judges of the 


facts. 


I shall do no such thing, and I never have. 


I don't believe that I should praise you, do you honor, 

rise when you come in -- and why do I do that? As a sign 

of respect for the enormity of the burden that you carry -- 

I don't believe that I should praise you, do you honor, 

speak of you as the ministers of justice, and then invade the: 
orbit of your function. To me, that is talking out of both 
sides of oné's mouth. That is your responsibility and you 
are going to have to meet it, and I have no doubt that you 


will. 
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What more can judge say than what I told you 
when you were being, selected, that the fact-finding 
function often proves more burdensome than laying down the 
law. I know, for the greater part of my own life has been 
spent as a fact finder. 

Since I have the power to talk about the 
evidence and even give you my evaluation of it, I 
distinctly forbid you from reading into the tone of my voice 
or the emphasis that I may apply here or there to a 
proposition of law how the Judge feels about the facts. 

If I wanted to tell you, I would tell you outright, since 
I have a perfect right to dc it. 

I have long fought for the proposition that 
if you've got something you beiieve in you go up the front 
way, don't go sneaking around the back. So that if I wanted 
to tell you my impression of some of the evidence, I'd 
come rigbt up the front way, because I've got the power to 
do it. I don't have to resort to innuendo. 

I want to rush in and say don't you dare try to 
spell cut how the Judge feels about any fact by the tone of 
my voice or the way I move about. My function is to 
instruct you as to the law, and it is your sworn duty -- 
you will remember I emphasized it while you were being 


selected -- to apply the law as I state it to you in these 
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instructions and apply it to the facts as you, the jury, 
find them to be. 

Your oath compels you to apply the law regardles 
of your personal opinion as to the wisdom or the rightness 
of any part of the law. I emphasized that when you were 
beling selected. 

I speak very plainly when I tell you that your 
oath compels you to apply the law as laid down in these 
instructions. It is unthinkable that a jury would do 
otherwise, for that would b: *he same as a lawyer violating 
his oath, for which he could be disbarred, or a judge 
violating WEE for which he could be removed from 
judícial office. 

You must never forget that you sit here as 
American ministers of justice compelled by your oath and 
ycur conscience to determine the guilt or innocence of each 
of these defendants based exclusively on the total trial 
record before you. 

What do we mean by the total trial record? 

The sworn testimony, the exhibits, the stipulations entered 
into by both sides, and the instructions of the Court. 

Now, with regard to any fact matter it is your 
recollection and yours alone that governs, not what counsel 
remember or anything that I may comment on. Anything that 
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counsel either for the government or for the defense may have 
saíd with respect to matters in evidence, whether during the 
trial or in a question or in an argument or in summation, 

is not to be substituted for your own recollection of the 
evidence, and so anything that I may refer to, if my 
recollection doesn't accord with yours, your recollection 
prevails, your recollection is paramount. 


Before we consider each charge against each 


defendant ard what is required to sustain each charge 


against each defendant, there are certain preliminary 

observations that are in order, certain principles of law 
i 

that are applicable to every criminal case, and to some of 

which I referred at the time of your selection as 

jurors. 

Such is human nature that people apply the 
term boilerplate to these fundamental principles of law 
which have been hammered out by blood and sweat and are a 
part, and a glorious part, of our country's judicial 
history. They are not boilerplate to me. I have said them 
hundreds of times, and on each occasion I regard myself 
privileged to pronounce these sacred propositions of law. 

One of them is that an indictment is merely an 


accusation, a charge. It is a method by which persons 


accused by a grand jury of crimes are brought into court, 
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and their guilt or innocence is determined by a trial 
jury, such as you are. It is no evidence whatever of guilt 
of a defendant and you will not give any weight whatsoever 
to the fact that an indictment has been returned against 
these defendants. 

Each defendant here has pleaded not guilty. 
Each defendant had a right to plead not guilty and the 


government under our law has the burden of proving guilt 


beyond a reasonable doubt, which I shall shortly define, as 


I shall other terms that I use. 

We say under our law that the government has the 
bur "en of 8 each charge, each count, against each 
defendant, and proving each count as to each defendant 
beyond a reasonable doubt. 

Now, when I say that, that doesn't mean to imply 
that I think the government has not done so or that the 
government has succeeded. I have got to lay down these 
principles of law firmly, and you, the jury, apply those 
propositions of law to the facts as you find them to be. 
Remember, I take no position here on the facts. 

After all, ladies and gentlemen of the jury, 
what does the word "instructions" by the Judge mean? The 
law says the Judge has to instruct you. Does it mean to give 


^ 
you some phrasco!ogy and some legal terms which fall on your 
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ears for the first time and leave you troubled and 
uncertain? Not at all. It means teach the jury, somehow 
convey to the jury the essence, the substance, the purport 
and the directive of each proposition of law applicable in 
the case. 

Just contemplate the glory of our law when it 
comes to the presumption of innocence, which I mentioned 
with a great deal of emphasis while you were being selected. 


I told you that the burden is on the government to prove a 


person guilty and to prove that person guilty beyond a 


reasonable doubt, and that burden never shifts from the 
government ded defendant. The government has to bear that 
burden throughout the entire trial from beginning to end, 
from start to finish. 

It is our law that a defendant doesn't have to 
prove his innocence. On the contrary, the defendant is 
presumed to be innocent of the accusation contained in the 
indictment. This goes back to the time when men were put on 
the rack and tormented and tortured and made to give utter- 
ances that condemned them to death. And so the very purport 
and the very sinew of the Constitution of the United States 
in essence is this: That based on the history of mankind no 


man shall be made to testify against himself, no man sh. 


have to prove his innocence. If you've got something aga. sr 
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a man and you charge him, then you prove it, and prove it 
beyond a reasonable doubt. 

If that isn't the glory of a civilized world, 
tell me what it is. The fact that it isn't upheld and 
glorified and hammered by those who have the mission to 
hammer it, and to make it a viable, everyday, tangible 
concept translated into living performance is not my fault, 
but that's the law. 

And so each of these defendants is presumed to 

innocent of each of the charges. That is the law. 


The government, of course, says the government 


well aware of that presumption. The government is saying 


us, in effect, that "We do not evade it, we say that what 

have offered as proof establishes the guilt without 

any way interfering with that tremendous advantage which 
the law recognizes that each defendant has, to wit, the 
presumption of innocence." 

So, let's go back. It is a protective shield 
which covers a defendant. And when 7 say a defendant I mean 
each of these defendants; and each of the defendants in the 
cases I had twenty years ago, and each of the defendants that | 
I will have as long as I draw a breath. And that presumption 
ås in favor of a defendant throughout the entire trial. It 


is in favor of each of these defendants right now as I 
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talk to you. This very moment our law says thatshield of 
presumption of innocence surrounds each defendant during the 
course of the entire trial. It even continues to shield 

him while you are deliberating. 

It is removed, this presumption of innocence 
of a defendant, this shield, only when you, the jurors, 
declare that the guilt has been established beyond a reasonable 
doubt. Then that protective shield has been pierced, it 
falls away from the defendant and it no longer affords him 
protection. 

The presumption of innocence is sufficient to 
acquit a — of the crime che ‘ged against him unless 
it is overcome by evidence that satisfies your mind beyond 
a reasonable doubt of lhis guilt, and unless you are so 
satisfied it is your sworn duty to find the defendant not 
gu..ty. 

If, on the other hand, you do not have a 
reasonable doubt as to his guilt it is your sworn obligation 
to find the defendant guilty. 

Now, let's go to rcasonable doubt. There is 
no mystery about it. An intelligent high school student 
can capture its full essence. What does the law mean by 
reasonable doubt? How much evidence does the government 


have to place before a jury in any criminal case? Must it 
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be eviden. 2 beyond any possible doubt? Absolutely not. 

The words are reasonable doubt, and they mean that there is 
a doubt founded in reason, not imaginary, but founded in 
reason, and arising out of the nature of the evidence in the 
case or the lack of evidence in the case. It means a doubt 
which a reasonable person has after carefully weighing all 
the evidence. It means a doubt that is substantial and 


not shadowy. A reasonable doubt is a fair doubt, a doubt 


which appeals to your reason, your judgment, your common 


sense, your understanding, and arising from the state of the 
evidence. 

9 is not to be convicted on suspicion, 
conjecture, or even impressive evidence which does not 
rise to the dignity of significant persuasiveness. 

Reasonable doubt is not caprice, whim, 
speculation. It is not an excuse to avoid the. performance 
of an unpleasant duty. It is not sympathy for a defendant 
or a desire to uphold the government. If after a careful 
and impartial consideration of all the evidence in the case 
from start to finish you can candidly and honestly say that 
you are not satisfied of the guilt of a defendant and that 
you do not have an abiding conviction of his guilt which 
amounts to a moral cert inty, then you have a reasonable 


doubt,and in that circumstance it is your duty to acquit. 
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On the other hand, if after such a fair and 
impartial consideration you can candidly and honestly say 
that you are satisfied of the guilt of a defendant, that 
you do have an abiding conviction of his guilt which amounts 
to a moral certainty -- I mean Such conviction or certainty 
as you would be willing to act upon in important and weighty 
matters in your own personal affairs in your own private 


lives -- then you have no reasonable doubt, and in that 


circumstance it is your sworn obligation tc convict. 


One final word on this subject of reasonable 
doubt. Reasonable doubt does not mean a positive certainty 
or beyond aii eeeethie doubt. This is not a mathematical 
problem. You are dealing with human beings, the flesh, the 
bone, the tissue. If the rule were you had to be satisfied 
beyond all possible doubt few men, however guilty they might 
be, would ever be convicted, for it is practically impossible 
for a person to be absolutely and completely convinced of any 
controverted fact which by its very nature is not susceptible 
of mathematical certainty. And so, in consequence, the test 
in a criminal case is that it is sufficient if the guilt of 
the defendant is establishcd beyond a reasonable doubt, not 
beyond all possible doubt. 


Let's take a bird's eye view of the indictment. 


I will try to delineate esecntial parts of that at the 
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appropriate times. 


The indictment in this case contains seventeen 


deliberations to consider only the following counts. 
You will get a list of them, don't worry about it. It will 
be all typed up for you. 

One, the conspiracy count. That's the first 
count, in which all of these defendants are named as 
participants. 

And then there are what we call substantive 
counts: 2, 3, 4, 5, 6, 7, 8, 9, 10, 14, 15 and 16. 


counts, as I told you. You will be asked in ycur | 
Each of these counts charges a Separate offense or crime, 


and each must be considered separately. 

The indictment names twenty defendants in all, 
and five additional co-conspirators. Only eight defendants 
are on trial before you. They are the only persons whose 
guilt or innocence ycu must announce in your verdict, although 
as I will explain to you shortly, in considering their guilt 
or innocence you may have to determine the nature of the 
participation, if any, of the other named defendants. 

I repeat: ein the determination of innocence or 
guilt you must bear in mind that guilt is personal. The guilt 
or innocence of a defendant on trial before you nust be 
determined separately ith respect to him and solely cn the 
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evidence presented against him, or the ack of evidence. 


The case of each defendant stands or falls upon 


the proof or lack of proof of the charge against him, 
and not against somebody else. 

Now, what are all these charges? Reduced to its 
simplest term, here's what it amounts to. I told you the 
first count charges a conspiracy. It charges that all of 
the defendants together and with others known and unknown 
to the grand jury conspired to violate the narcotics law. 
This is called a conspiracy count. 

I'll tell you in a bit what we mean by a 
conspiracy, what the law means. A word just now will helo 
you. It is a plan of two or more people to violate a 
federal law. That is, in brief, what it amounts to. 
"Let's get together and agree and become willing and 
knowing members of an agreement between us to violate the 
narcotics law." That's it. To do that alone is à 
conspiracy, as I shall define conspiracy, and t' 's a 
separate crime from going out and possessing the arugs. 

"Let's get “ogether and take stolen property 
across state lines. What do you say? 

"Okay." 

There is a plan to commit a federal crime, which 


is the illegal transportation of certain properties across 
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state ines. 

"Let's get together and avoid the payment cf 
a tax on beer. 

"Okay, count me in." 

If all the elements that I will define shortly 
are present, if they are brought to the attention of the 
jury by proof beyond a reasonable doubt, that alone is a 
conspiracy. And if they co and transport that liquor or 
that beer without tax, that's a separate crime. 

Am I getting through a bit? Stay with me, and 
I'll drive it home. 

Now, the remaining counts are what we call 


substantive counts. 
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10/22/15 So these remaining counts are the substantive 


counts. The conspiracy count here charges that they 
got together to violate the federal law with regard to the 
possession of drugs, and the substantive counts charge 
that they did exactly that, that they did carry out the 
objectives of the conspiracy, and that is, actually 
possess with intent to distribute narcotic drugs. 

So 1 charges the conspiracy, even though they 
did not have a bit of drugs, and possession the forbidden 
drug with intent, krowing, et cetera, et cetera, that is 


a separate charge. 


D 
Do you get it, madam? 


And so these substantive counts charge violations 
of the federal narcotics law in that the defendants named in 
each count are accused of distributing and possessing with 
intent to distribute various amounts of heroin and cocaine. 
I shall go into each count separately. 

A conspiracy to commit a crime is an entirely 
separate and different offense from the substantive crime which 
is the objective of the conspiracy. Theessence of the 
crime of conspiracy is an agreement or undertaking to 
violate other laws. So if a conspiracy exists, even 
if it should fail of its purpose, it is still punishable 


as a crime. Consequently, in a conspiracy charge there 
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is no need to prove an actual violation of the narcotics 
laws. Just getting together and planning it, that is a 
crime. 

Now, let's go right to it -- and bear with me 
and see if I can't make this clear. A lot of pecple have 
difficulty with conspiracy. And I think if you stay 
with me we will bring it home to you. I have already 
told you that the conspiracy count is distinct from the 


charges made in the remaining counts. This fact, however, 


does not preclude you from considering proof of an actual 


violation as evidence that a conspiracy existed. Before 
you may . any of the defendants under this count, 

the following essential elements must be established beyond 
a reasonable doubt: 

First: You must find the existence of the 
conspiracy charged; 

Second: You must find that the particular 
defendant whose guilt or innocence you are considering 
knowingly and wilfully associated himself with the 
conspiracy; and, finally, 

Third: You must find that one of the conspir- 
ators committed at least one of the overt acts set forth 
in the indictment at or about the time and place alleged. 


I shall presently refer to the overt acts. 
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If the government fails to establish each essential 


element beyond a reasonable doubt, you must acquit the 
defendant on this count; if it succeeds, your duty is to 
convict him on this count. 

Let me give you a crude example of an overt 
act: A says to B, "I have decided I am going to rob 
that bank down the street," and B says, "When are you going 
to do it? 

And A said, "I don't xnow, but I am figuring 
on doing it soon." 

And B says, "What's wrong with me? Count me 
in on it. 

A says, "Okay. I don't know but what it is best 
to do it in the evening; I don't know what hours, but 
let's do it, okay." 

So there you have, so far, a combination of 
two persons, at least,planning to do an unla ful act, that 
is, rob a bank, which is prohibited by federal law. 
Further, you have both of them members of that conspiracy. 
They don't write a letter to each other, go before a 
Notary Public. All it takes is to have a meeting of the 
minds. There is no contract with 500 provisions between 
a gigantic corporation, A, and an international empire, 

D. You go into a grocery store: "Give me a bottle 
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of milk." That is all you say. lie hands you a bottle of 
milk and he gives you some money; he gives you change. There 
is a complete transaction, a complete contract. You hardly 
said anything. You might even say "Milk," and that is 
all. There is a complete contract, a complete meeting of 

the minds. You want to buy milk; he wants to sell it to 
you. There it is. That is all it takes. It is the 


same in a civil transaction as it is in a criminal, and 


vice versa. But there must be proof, of course, beyond 


a reasonable doubt that there was such a transaction. 
I am just giving you this rough example and I am saying 
that if the — satisfies the jury beyond a reasonable 
doubt, that would be a conspiracy, provided there was 
proof on one other point. 

Let me go back.to that crude example of mine. 
B on his own, without telling A about it -- remember, A 
is the one who made the proposition in the first place -- 
B gets on the telephone with the bank, a oerfectly innocent 
call, apparently, Lut with the intent of furtherinq the 
objective of the conspiracy, and he says, "What time do you 
close on Thursday evening?" That is a step Chat was 
taken by a member of the conspiracy which constitutes the 
overt act which the law makes imperative, a step taken to 
further the object or the conspiracy. It is as simple as 
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Suppose two or more.persons agree amongst them- 
selves to counterfeit money or to illegally transport 
alcohol or, as in the case before you,to distribute 
narcotics, and a single step is taken to further or 
advance the objective of the conspiracy, the crime of 
conspiracy has been committed. This is so even though 
the conspirators actually did not go so far as to actually 
counterfeit the money, or transport the alcohol, or 
distribute the narcotics. 

If in addition to the conspiracy itself, the 


conspirators proceed to execute the conspiratorial plan 


or transporting alcohol, and se forth, a separate crime 
is thereby committed, and that separate crime is what we 


call the substantive crime. 


| 
{| 
by actually robbing a bank, or counterfeiting the money, 


I don't care what you call it. The point is, 
that is a crime over and above the conspiratorial crime. 
So, one is the planning, which is a crime in and of itself, 
and two is another crime distinct and apart, and that is the 
carrying out of that plan. 

The law is not the ass that people ascribe to it. 
It is full of human understanding. What is all this 


thundering about conspiracy? Why is it made a pro- 
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hibitive act? Because Congress knows that when people get 


together to plan to commit or to violate federal law, 


there is no end to it. Its ramifications, its tentacles 
are embedded deep in the very maw of the earth. And to those 
who do not know what "maw" is, it is a nice English word 

and that means the very bowels of the earth. And so the 

law says, "Look out. When you get together and start 

to plan anything which will be the beginning step of a 

series of other crimes, you are committing a crime by 

getting together." 


You with the pleasant face, madam, am I getting 


And you, are you getting it, sir? 
How about you, sir? Do I need ess any further? 
How about you, sir, are you getting it? 
llow about you, ma'am? 
J.D.? 
THE JUROR: Yes. 
rum COURT: And you and you? no about you? 
are you getting it? 
Thank you. 
We will take a short recess. 
(Recess.) 
THE COURT: A conspiracy cannot exist without at 
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least two persons, whereas the separate crime to carry out 
the object of the conspiracy can be violated, of course, by 
one person. Puttingit more simply, it is a crime to 
conspire or plan to commit a crime, and it is another 

crime if the plan is carried out. I am going to repeat 

it backwards and forwards, because my concern that you should 


get it exceeds my own personal comfort. That is the way 


it should be. I have no use for those who do not throw 


themselves heart and soul into their mission, whether it 
be an advocate or a judge or anvone connected with the 
judicial system. 

Because of Ve importance to the maintenance 


of law and order, an .xplanation of an unlawful conspiracy 


requires a word or two of background. Colle tive criminal 


agreement, that is, partnership in crime, creates a 


greater potential threat to the public than the lone 
wrongdoer. 

Remember the example I gave you of the ugly 
creature with his tentacles. Once those tentacles 
begin to spread, it takes time to lop off every one of 
those tentacles. Those tentacles represent the substantive 
acts that follow upon the completion of the conspiracy or 
the carryinq out of the conspiracy's objectives. So the 
law says that is harder to detect, that combination, 
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than the wrongdoing of the lone wiongdoer. 

Concerted action for criminal purposes often, 
if not normally, — possible the attainment of ends more 
complex than those which an individual acting alone could 
accomplish. Group association increases the likelihood 


and that the criminal objective will be successfully 


realized aad renders detection more difficult than the 


instance of a sole aggressor. 

It was because of these and other reasons that 
Congress made a conspiracy or concerted action to violate 
a federal law a crime entirely separate, distinct and 
different from the substantive law which may be the object 
of the conspiracy. 


These defendants, therefore, are charged with 


conspiracy, together and with others. What then, is the 


legal language? I will give you simple examples, and then 
I am going to give you the legal language. 
In essence,it is a crime to conspire to plan to 
violate a federal law. I repeat, there is no need here 
to prove an actual violation of another federal law. 
In other words, it is not necessary to show .hat the 
spiracy succeeded. Two or more persons may agree to 
violate a federal law. That alone constitutes, in essence, 
the crime of conspiracy. If they actually violate the law 
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H 
they conspired to do, that constitutes another and separate | 


and distinct crime. In order to find the defendants 


4 guilty on the conspiracy count, the government FE a the birden 

6 that I have already mentioned, and it must prove every i 
| 

7 


one of these three elements beyond a reasonable doubt. | 


5 of proving beyond a reasonable doubt the three elements 
Let me give them to you again: | 


9 The first element, that the conspiracy alleged 

10 | in the indictment existed, second, that the defendant, ' 

11 | and this applies to each one of them -- and you put the 

12 | test to each one -- that the defendant was a willing ij 
H 

13 | and knowing member of that conspiracy. That, too, 

14 | must be proved beyond a reasonable doubt; and, thirdly, 

15 that a step was taken to further or carry out the 


objective of the conspiracy. 


A conspiracy is a ccmbination or agreement 


of two or more persons by concerted action to 


accomplish a criminal or unlawful purpose. 


Now, there may be une of you who has not quite 


21 | got this, and t^t is enough t» cause me to expend myself 


R 


gladly. It is my duty. 


The gist of the crime is that unlawful agreement 


v 


or combination to violate the law. A conspiracy is sometimes 


called a partnership in crime in which each member becomes 
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the agent of every other member. 

The law goes on to say, to establish a conspiracy 
the government is not required to show that two or more 
persons sat around a table and then entered into a solemn 
Pact orally or in writing stating that they had formed a 
conspiracy to violate the law and setting forth the details 
of the plan, the means by which the unlawful project was 
to be carried out, or the part to be played by this one 
or that one who are the conspirators. That is silly. 

Your common sense will tell you that when men, in fact, 


undertake to enter into a criminal conspiracy, much is left 


to the unexpressed understanding. Conspirators do not 


actually reduce their agreements to writing or acknowledge 
them before a Notary Public, nor do they broadcast their 
plans. From its very nature a conspiracy is almost 
invariably secret in its origin and its execution. 

It is sufficient if two or more persons in any 
manner, through any contrivance, impliedly or tacitly, come 
to a common understanding to violate the law. 

Sometimes, as TI yave you the example of 
robbing a bank, that requires only a few words. Express 
language or specific words are not required to indicate 
assent or attachment to a conspiracy. 

In determining whether there has been an unlawful 
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agreement, you may judge the acts or the conduct of the 


conspirators which are done in an apparent attempt to 


carry out a criminal purpose. The old adage, "Actions 
speak louder than words," is certainly appl.-able here. 
Thus, dealing with the first element which must be proven 
beyond a reasonable doubt, that is, the existence of the 
alleged conspiracy, you are not to dismember it and view 
its separate parts, but you are to look at it as a whole, 
consider all the evidence, from start to finish, all the 
evidence which has been admitted with respect to the con- 
duct, the acts, the declarations of each of the alleged 
parties, and such inferences as may reasonably be 

drawn from those circumstances. 

If on the basis of the sum total of such evidence 
and the reasonable inferences to be drawn from it, you 
are convinced that the minds of at least two ..leged 
conspirators met in an understanding way, in an agreement 
to seek to achieve the unlawful purpose I have a) ready 
pointed out to you, then this element of the offense is 
established. 

In this connection it is not necessa:y for the 
government to prove the success of the conspiracy in order 
to establish a violation of the conspiracy statute. 

I repeat: Persons may be guilty as parties to a conspiracy 
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even though the objectives they undertook to achieve 
were never accomplished. 

Usually the only evidence available is that 
of disconnected acts on the part of the alleged conspirator, 
which acts, however, when taken together in connection with 
each other show a conspiracy or agreement to secure a 
particular result as satisfactorily and as conclusively 
as more direct proof. 

If you find thatthe parties got together, then, 
to accomplis something unlawful, then a conspiracy is 
shown, even though you may find the individual conspirators 
may have done acts in furtherance of the common unlawful 


design apart from and unknown to the others, so long as 


those acts were done to carry out the same objective 


of the conspiracy. Not everyone does the same job. The 


man on top does one kind of job, tle fellow next to him 
has a different kind of function to perform, and the fellow 
way down at the bottom rurs the errands, but each one of them, 
if each one of them knows what the objective of the conspiracy 
is and is a willing and knowing member thercof, he is bound E 
by the acts of everybody one or outside of his presence, 
if done ir connection with the furtherance of the objectives 
of the conspiracy. 

As I told you during the course of the trial, 
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and as I told you in that rough example where they were 
‘talking about robbing a bank, with B getting on the telephone 
unknown to A, A a TA B made a telephone call, to 
find out about the hours of the bank, the evening hours, 
that is binding on A as though A made the call himself. 

Not everyone does the same job. The man on the top 

does one kind of job, the fellow next to him has a different 
kind of function to perform, and the fellow way down at the 
bottom in the example I gave you during the course of the 
trial, runs the errands. But if each one of them knows 
what the objective of the conspiracy is and is a willing 
and knowing member thereof, he is bound by the acts of 
everybody done in or outside of his presence, if done in 
connection with the furtherance of the objectives of the 
conspiracy. That is another way the law says, "If you 
do i., mister, don't eie in here crying you didn't know 
that the other fellow went that far, or went in that 
direction, or did tnis or that; you arebound by it whether 
you knew it or not, as lonq as it was done in furtherance 
of the very objective of the conspiracy that you, mister, 
knew about and participated in, were a willing member of." 


Then, finally, I tried to put it another way. 


Each conspirator need not know of every act done in furtherande ' 


of the conspiracy by the other co-conspirators in order to 
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have a conspiracy exist. Under the law, a conspiracy 
once formed is assumed to have continued until its object 
has been accomplished or it hasbeen abandoned by all its 
members, or it has been frustrated, as by arrest, or "unless 
there is affirmative proof offered of withdrawal or 
disassociation. 

In determininq whether the charge of conspiracy 
has been made out in this case, it is your task, and your 
task alone,on this first element of the conspiracy to 
judge the total picture of the asserted acts and conduct 
of the alleged conspirators which are claimed to have 
occurred for the purpose of forming and promoting the 
criminal agreement and seeking the alleged criminal 


objective. 


Like many or most of the things in the law, a 


conspiracy is not required to be established by so-called 
direct evidence. The unlawful agreement or understanding 
which, as I have said, is the heart of the matter, may 

be found, if it is found at all, as a matter of inference 
from the conduct of the people alleged to have comprised 

or participated in the conspiracy. 

And so, ladies and gentlemen of the jury, if you 
conclude that the conspiracy as charged existed, you must 
next decide whether the defendant -- and this applies to 

AS! 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY WATER NEW VORA, NY NIMM 


mmbr 15 

each defencant, remember -- was a member of that conspiracy. 
That element, too, as I have pointed out already many 

times, must be established beyond a reasonable doubt, as 

I have definod reasonable doubt for you. 

In short, whether or not a defendant was a member 
of a conspiracy may be determined upon the reasonable 
inferences to be drawn from all the evidence in the 
case, including the evidence that you heard as to his 


own actions, his own conduct, his own connection with the 


acts and conduct of the other alleged co-conspirators. 


Putting it more succinctly, the government must prove 
that the 8 knowingly and wilfully joined the conspiracy 
during the period of its operation with the intent and 
purpose of furthering its objectives. 

I want to caution you that mere association 
with one or more conspirators does not make one a member 
of a conspiracy. Mere presence at the scene of a crime 
and knowledge that a crime is being committed are not 
sufficient without more to establish that a defendant was 
a participant in the conspiracyor aided and abetted the 
crime. Likewise, mere presence at conspiratorial 
discussions and knowledge of the existence of the conspiracy 
aré not sufficient by themselves and without more to 
establish that a defendant was a member of the conspiracy. 
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In other words, in order to convict, you must 
find from the total trial record that he was a participant 
in the conspiracy, emt not merely a knowing spectator. 

You must focus upon the defendant's relationship to the 
crime, and not solely upon his relationship with others 
accused of committing the crime. His relationship to the 
crime must be sufficiently substant 1 to satisfy the 
concept of personal guilt. 

What is necessary is that the defendant participate 
with knowledge of at least some of the purposes of the 
conspiracy and with intent to aid in the accomplishment 
of those unlawful ends. Now, that does not necessarily 
mean that he has to do what we call spade work. He can 


get on the telephone, make a couple of calls, and he is 


as much a member of the conspiracy as the fellow who is 


doing something every other minute in connection with the 


furtherance of the conspiracy, so long as the defendant 
in making mat telephone call, or whatever other simple 
thing he may have done, was a membe“, a knowing member, 
a willing and knowing member of the conspiracy. 

A defendant muy not know all of the conspirators, 
yet if he knows there is a conspir icy and if he has knowl- 
ez of its basic common objectives and aims and joias it, 

L^n ^ adopts as his own the past and future words and 
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acts of all the other conspirators in furtherance of the 


— 


conspiracy, as he understands it, even though he may not have 


been present when the words were said or the acts were 
done. 
A person becomes a member of a conspiracy by 
| 


associating himself, however informally, with the common 
plan or scheme, knowing the central aim or principal 
purpose of the overall plan or scheme and intending to 
aid in some way, even a minor way, to bring out the 
success of the plan or scheme, and hence it comes about 
that you have the captains and the lieutenants and the ' 
fellow on the lovest rung of the l-dder. I don't think 
I need to expand upon it eve- time there is a conspiracy 
involving such personages, the car ain does not call in 
the little fellow and tell him all the details of each 
step that is going to be taken The test is whether 
each one of them knows the ains of the conspiracy and 
participates therein to some extent. 

And so. the basic question is, what was the scope 
of and nature of the agreement as the defendants saw it? 


What persons and what kinds of activities did he have a 


good reason to believe were involved in furtherance of i 
i 


the aim of the conspiracy? Knowledge is a matter of 
inference from the facts proved. It is not necessary that 
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a defendant be fully informed as to the details of the 

scope of the conspiracy in order to justify an inference 

of knowledge on E TO have guilty knowledge, a 

de “*ndant need not know the full extent of the conspiracy 

and all of its activities and actors.  llowever, there 

is need to find, and find beyond a reasonable doubt, 

that a defendant charged with a conspiracy had knowledge 

of the general illicit purpose of violating federal law. 
Accordingly, to find a defendant before you guilty 


under the conspiracy count, you must find that he entered 


into the conspiracy vith specific criminal intent and 


knowledge. The only way you have of answering or 


arriving at the state of mind of a defendant in the case 
before you is to take into consideration all the facts 
and circumstances shown by^ the total evidence. 

I repeat, direct proof here with regard to 
wilful or wrongful intent or knowledge is not necessary. 
They may be inferred from acts or a combination of acts. 
These are questions of fact to be determined from all the 
circumstances by you, and you alone. 

I repeat, a conspirator need not know all the 
members of the conspiracy. A conspiracy and a defendant's 
participation therein may be inferred from such facts and 
circumstances in evidence as logically tend to sustain that 
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inference. The independent evidence of illicit association 
in a conspiracy may be totally circumstantial. To find 

any defendant guilty of conspiracy, you must find that he 


knowingly and intentionally participated therein. This 


means that a party acted deliberately and with knowledge and 
purposely participated therein, intending to violate the 
law, rather than through inadvertence, mistake or negligence. 
In determining whether or not a defendant, or 
any other person was a party to or member of such a common 
plan, the jury are not to consider what others may have 
said or done. That is to say, the membership of a 
defendant, or any other person, in such a common plan must 
be established by evidence as to his own conduct -- that is, 
what he himself knowingly said or did. 
If and when it appears from the evidence, direct 

or circumstantial, in the case that such a common plan did 
exist, and that the defendant was one of the members 

of the plan, then the acts and statements by any person 
likewise found to be a member, may be considered by the 

jury as evidence in the case as to the defendant found to 
have been a member, even though the acts aid statements 

may have occurred in the absence and without the knowledge 
of the defendant, provided such acts and statements were 
knowingly done and made during the continuance of the common 


plan or conspiracy, and in furtherance of some intended 


object or purpose of the plan. 
ASG 
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Otherwise, any statement or admission mede or 
act done by one person, outside of court, may not be 
considered as evidence against any person who was not 
present and did not see the act done, or hear the statement 
made. 

To sum it up, the government must establish 
beyond a reasonable doubt that a defendant, aware of its 


purposes and objects, entered into the conspiracy with a 


spe fic criminal intent, that is, that a defendant knowingly 


did an act which tt^ law forbids, purposely intending to 
violate the law. 

Should you find that a conspiracy existed and 
that based on proof of its actual participation therein 
a defendant was a member, and that is established beyond 
a reasonable doubt then the acts and declarations -- and I 
know this sounds repetitious -- then the acts and 
declarations of any other person you may find was also a 
member of the conspiracy made during its pendency and in 
furtherance of its objectives are considered to heats of 
alithe current members, even though they were not pre- 
sent. 

This is so because when persons enter into 
a conspiracy to accomplish an unlawful end they become 
responsible for one another in carrying out the conspir- 
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acy and thereafter the acts and declarations of others whom 
you d to be members of that same conspiracy may oe 
considered against the defendant if you find the defendant 

to be a member of the conspiracy when those acts or 
declarations occurred, and if those acts are done and 
declarations made in furtherance of that very same conspiracy 

We come now to the law on overt acts. 

I gave you the simple example, that rough 
example, of a telephone cali made, what hour does the bank 
close in the evening? That iS an overt act made in order 
to carry out or further the objective of that conspiracy 
between A and B to rob the bank. 

And so we come’ to a more detailed enlargement. 

Of what the law means by overt acts. That is the third 
element of the conspiracy count that you must consider, and 
that must be established beyond a reasonable doubt, as I 
defined reasonable doubt for you, like each element, and 
that is whether an overt act took place. 

The offense of conspiracy is complete only when th 
unlawful agreement is made and any single overt act to 
effect the object of the conspiracy is thereafter com- 
mitted by at least one of the conspirators. 

What is the overt act? I have already indicated 
to you it is anystep or any action or conduct, even innocen 


ASS 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


4071 


mdbr 3 
on its face, like a telephone call, which is taken to 
achieve, accomplish or further the objective of the conspir- 
acy. 

The purpose of requiring proof of one overt 
act is another example oí the understanding of the 
legislators of human behavor. Why do they insist that 


there should be an overt act in order to complete the crime, 


and without the overt act proven beyond a reasonable 


doubt a jiefendant must be acquitted? 


For the simple reason that the overt act shows 
the intent to go forward with the plan, that they didn't 
abandon it, that A and B didn't talk about robbing the 
bank and then said "Oh, let it go." 

But when one takes a step that shows that they wer 
determined to go forward, that the plan was not abandoned, 
that it was being translated into tangible ouer: action. 

Thepurpose of requiring proof of one overt act 
is that while parties might conspire ari agree to violate 
the law they may change their mainds and do nothing to 
carry it into effect, in which event it will not constitue | 
an offense. 

The overt act need bc neither a criminal act nor 
the very crime which is the object of the conspiracy. 

It need not be committed by the particular defendant 
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under consideration. 

Let me read you an example of an overt act. 
They are all in the indictment and you are going to 
det them. They are on three legal sheets among 24 in 
number, and I don't propose to read them except w ive you 
an example here and there. 

"One: In or about February 1973 de fendant 
Ernest r.;lizia met co-con. pirator Mario Perna at the Ever- 
green Bar at 490 Fifth Avenue, Brooklyn, New York, and had a 
conversation. 

"Two: I: or about February 1973 defendants 
Ernest Malizia and Frank Pallatta, also known as 'Bolot', 
also known as 'Nose', met in the Bronx, New York, and 
rode in an automobile. 

"3e In or about March 1973 Defendant Frank 
Pallatta, also kown as 'Bolot', elso known as 'Nose', 
met defendant Ernest Malizia and co-conspirator Mario Perna 
at the Raceway Diner in Yonkers, New York, and discussed 
narcotics." 

Those are the alleged overt acts. I repeat: Some 
of them are perfectly innocent on their face, but the 
government must under the law allege some, but not all, 
of what it contends are the overt acts. 


You see, I repeat again, that parties may conspire 
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and agree to do an unlawful thing, and they may change 


their minds and not go through with it and drop it and pull 


out of it right away, and so the law says when you do an 
overt act, however, in furtherance of it, that shows you wer 
in it, to use the vernacular, you had not abandoned it, 
you undertook to fulfil its object. 

The prosecution under our law, is not required 
to set forth in the indictment each and every act on which 
it relies to establish the conspiracy or the defendants’ 
participation thereir, nor is it required to prove each 
overt act which may have occurred during the furtherance 
of the conspiracy. It is required to prove at least one 
such act did take place. The overt act or step essenti.l 
to sustain a conspiracy ^d not implicate al. the 
conspirators nor is it required that each of the conspirator 
participate in or WS: that particular overt act. It is 
sufficient that such overt’ act was performed by any one or 
some of the conspirators. This is so since the act of one 
conspirator, as I have already pointed out, done in 
furtherance of the conspiracy, becomes the act of all the 
conspirators. 

The guilt of a conspirator is not measured 
by the extent or the duration of the participation in the 
conspiracy, nor is it necessary that he received a 
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pecuniary benefit for his ^articipation. That is the 
law. If a defendant participated in the conspiracy 

to a more limited degree than others, or if he received 
less benefit than others, he is equally culpable so long 
as he was in fact a conspirator. 

As alleged in the indictment, the conspiracy 
commenced on or about January 1, 1973, and continued until 
on or about July 10, 1975. It is the law that the govern- 
ment need not prove that the conspiracy existed over the 
whole course of time which is alleged in the indictment; ihe 


| 
duration of a conspiracy may be very short, it may be very 


long, it may last even for many years, or during parts of 


each year. 

You must bear in mind that once formed a par- 
ticular conspiracy must retain throughout its existence 
the same basic agreement and the same objective present 
when the conspiracy started. It must be the same conspir- 
acy, not some other conspiracy. 

If you don't find such a single overall conspir- 
acy, the government will have failed to este ish the 
single overall conspiracy as charged in Count 1. 

If you find that within that period all the 
^»lements of this crime have been demonstrated to your 
satisfaction beycnd a reasonable doubt, as I have .sfined 
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reasonable doubt for you, then that crime becomes complete. 
Having endeavored to drive home the significance 

of these propositions of law which you must -- noc may -- 

must follow and apply, let me read you -- because now you 


have the meaning now these words will mean something to 


Count 1 ín the indictment. 
The grand jury charges from on or about the 
1st day of January 1973 end continuously thereafter up to 


and including the date of the filing of this indictment in 


southern District of New York Joseph Magnano, also known as 
Joe the TOS Frank Pallatta, also known as Bolot, also 
known as Nose, Firhard Bolella, Louis Macchiarola, also 
known as Red Hot, Michael Carbone, Dominic Tufaro, also kn 
l e 


you, I hope, I feel confident -- the exact language of 


as Donnie Boy, Frank Ferraro, also known as Skooch, Carmin 
Margjasso, also known as Charlie, Anthony DeLutro, also 

known as Tony West, Anthony Soldano, also known as Tony, 
Joseph Malizia, also known as Patsy Pontiac, Ernest 

Malizia, John Gwynn, William Chapman, also known as Chappy, 
$t. Julian Harrison, Frank Lucas, Gerard Cachoian, also i 
known ai Coco, Roberto Rivera, and Gabriel Rodriguez, 

also known as Cass, also known as Cassanova, the defendants, 
and Frank Caravella, Alex Pulphus, Joseph Condella, 


Jose Ramos, Mario ^erna and Anthony Verzino, named herein as 
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co-conspirators, but not as defendants, and others 


to the grand jury unknown, unlawfully, wilfully, and 


knowingly combined, conspired, confederated, and agreed to- 


gether and with each other to violate Sections 
so and so and so and so -- and those are the sections dealin 
with the illegal possession of prohibited narcotic 
substances. 

The conspiracy goes on. 

Two: It was part of said conspiracy that the 
said defendants unlawfully, vilfeliy. and knowingly, would 
distribute and possess with intent to distribute Schedule 1 

| 

and 2 narcotic drug controlled substances, the exact amount 
thereof being to the grand jury unknown, in violation of 
Congressional Act No. such and such and such anå such. 

I have a feeling of contentment that this reading 
falls upon understanding ears. 

And then is set forth the overt acts in three 
full pages. 

Let me take up the subject of multiple conspiracy. 
Someof the defendants bave contended that the government's 
proof fails to show the existence of the one overall conspir 
acy which this indictment charges. They argue that no 
conspiracy existed, or if in fact one did exist then at 
best the evidence shows several separate end independent 
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conspiracies involving various grcups of the defendants. 

Proof of several separate conspiracies is not 
proof of the single overall conspiracy charged in the 
indictment unless one of the several conspiracies proved 
is the single conspiracy which the indictment charges. 

So what you must first do is determine whether tle 
conspiracy charged in the indictment existed between two 
or more conspirators. If you find no such conspiracy 
existed then you acquit. However, if you are satisfied 
that such a conspiracy existed you must determine who the 
members were of that conspiracy. If you ‘ind that a par- 
ticular iotebdant is a member of another conspiracy, not 
the one charged in the indictment, you must acquit that 
defendant. 

In Aer words, to find a defendant guilty you 
must find that he was a membur of the very conspiracy 
charged in the indictment and not in some other conspiracy. 

Tu determining whether a given conspiracy 
exists ycu may consider what the evidence shows 
as to the changes of personnel and activity. You may 
find a single conspiracy even though there were changes 
in personnel or activities, provided you find that some 
of the conspirators continued throughout the life of the 
conspiracy and that the purposes of the conspiracy contin- 
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ued to : those charged in the indictment. 

The fact that the parties are not always 
identical does not mean that there are separate con- 
spiracies. In other words, if at all times the alleged 
conspiracy had the same overall primary purpose and the same 
nucleus of participants the conspiracy would be the same 
basic scheme even though in the course of its operation 
additional conspirators joi: d in and performed additional 
functions to carry out the schere ie others were not 
active or had terminated their relationship. 

If you decide that the conspiracy charged 
n the indictment existed between any of the defendants yon must 


then decide as to each defendant individually whether he 


joined the conspiracy with knowledge of any of its 


purposes. 
In determining whet her any defendant was a 
party each is entitled to individual consideration ` 
of the proof rezpecting him, including any evidence of 
his knowledge or lack of knowledge, his status as a partner, 
or supervisor, his participation in key conversations, 
his participation in the plan, scheme, or agreements 
alleged. 
Does that come through? 


« 


The law on conspiracy is clear, but a conspiracy 
/ 
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iteelf is an unusual, unione and characteristically 
exceptional type of, offense. In spreadiag a net to catch th 
participants the nain operatives as well as tre so-called 
little guy may be scooped up. The evidence as to some, 
including the big and little, may reet the test warranting 
conviction, while the test as to others may be insufficient 
The big as well as the little may escape altogether from 
the net. The net may hcid the small but not the big, o. t 
big and not the small, or some of both. 

As the United States Court of Appeals observed 
"When the government thrcvz ^"t its big conspiracy net to 

| 
catch the big fish in the criminal sea it has to be aware 
that an occasional minnow may wriggle free." 

We now come to consideration of the law 
respecting the substantive counts. My burden to convince 
you with *csgard to each proposition of law remains the 
Same until the last word, but I think I can say that the 
heaviest part of the total charge is behind us. 

Let me read you the indictment as it relates 
to the substantive counts -- that means the counts other 
than the conspirecy count. 


The second count -- and I will read you the 


pertinent language -- the grand juryfurther charges 


in.or about March 1973 in the Scuthern District of New York 
AGT 
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Joseph Maganano,also known e Joe the Grind, Prank Pallatta, 
also known as Bolot, also known as Nose, Richard Bolella, 
Lovis Mace. arola iMd known as Red Hot, Michael Carbone, 
Dominic Tufaro also known as Donnie Boy, Frank Ferraro also 
known as Skooch and Carmin^ Margiasso also known as Charlie, 
the defendants, unlawfully -- here it is -- this is ag 
language, repeated over and over again, in the substantive 
counts -- unlawfully, wilful!y, and knowingly did distribute 
and possess with intent to distribute a Schedule 1 

narcotic drug controlled substnace, to wit, approximately 

2 kilograms of heroin. 

The third count: se grand jury further 
charges: In or about March 1972 ín the Southern Distric 
of New York, Joseph Na, iano, also known as Joe the 
Grind, Frank Pallatta, also known as Bolot, also known 
as Nose, Richard Bollela, Louis Macchiarola also known 
as Red Hot, Michael Carbone, Dominic Tufaro, also known 
as Donnie Boy, Frank Ferraro a'so known as Skooch and 
Carmine Margiasso also known as Charlie, the 
defendants -- here again -- unlawfully, wilfully and 
knowingly did distribute and possess with intent to 
distribute a Schedule 1 narcotic drug controlled 
substance, to wit, approximately 4 kilograms of 


heroin. 
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The fourth count. 

The grand jury further ci irges: 

In or about November 1973 in the Southern District 
of New York, Joseph Magnanc also known as Joe the Grind, 
Frank Pallatta, also mown as Bolot, also known as lose, 
Richard Dolella, Louis Macchiarola also known as Red Hot, 
Michael Carbone, Dominic Tufaro also known as Donnie Boy, 
Frank Ferrar also known as Skooch and Carmine Margiasso 
also known as Charlie, the defendants, unlawfully, wilfully 
and knowingly did distribute and possess vith intent 
to distribute a Schedule 1 narcotic drug. 

What is it this time? How much? The charge is 
12 kilograms of heroin. 


The fifth Count: 


The grand jury further charges: 


In or about March 1973 in the Southern District 
of New York, St. Julian Harrison and Frank Lucas the 
defendants, unlawfully, wilfully and knowingly did 
possess with intent to distribute a Schedule 1 narcotic 
drug controlled substance, to wit, approximately 
. 3 kilograms of heroin. 

The sixth Count: 

The grand jury further charges: 

In or about October 1973 in the Southern District 
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of New Vork, Frank Lucas the defendant, unlawfully, 


wilfully and knowingly did possess with intent to dis- 


to wit, approximately 4 kilograms of heroin and 2 kilograms 
of cocaine. 
The seventh Count: 


The grand jury further charges: 


tribute Schedule 1 and 2 narcotic drug controlled *1 


On or about the lst day of December 1973 in * 
the Southern District of New York, Frank Lucas the 
defendant, unlawfully, wilfully and knowingly did possess 
with intent to distribute a Schedule 1 narcotic drug 
controlled substance, to wit, approximately 10 kilograms | 
of heroin. 
The eighth Count: 
The grand jury further charges: 
In or about November 1973 in the Southern 
District of New York, Anthony DeLutro also known as 
Tony West, the defendant, unlawfully, wilfully and knowingly 
did distribute and possess with intent to distribute 
a Schedule 1 narcotic drug controlled substance, to wit, 
approximately 5 kilograms of heroin. 
The ninth Count: 
The grand jury further charges: 
In or about January, 1974 in the Southern 


^70 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY * «IARI ) NEW viowk NY "MI Toi 


4083 
mdbr 15 
District of New York, defendants Anthony Soldano also 
known as Tony, and Joseph Malizia also known ar Patsy 
Pontiac, the defendants, unlawfully, wilfully and 
knowingly did distribute and possess with intent to 
distribute a Schedule 1 narcoticdrug controlled substance, 
to wit, approximately 3 kilograms of heroin. 

The tenth Count: 

The grand jury further charges: 

In cr about March, 1973 in the Southern District 
of New York, Johnny Gwynn uie: nada unlawfully, 
wilfully and knowingly did possess with intent to distribute 
a Sc. adu 1 8 drug controlled substance, to wit, 
approxi.ately one-quarter kilogram of heroin. 

Now we go to 14, the feurteenth count. 

The grand jury. further charges: 

On or about October 30, 1973, in the Southern 
District of New York, the defendant, John Gwynn, unlawfullv, 
wilfully and knowingly did distribute and possess with 
intent to distribute a Schedule 2 narcotic drug controlled 
substance, to wit, 159.5 grams of cocaine. 

The fifteenth Count’ 

The grand jury further charges: 

In or about the 20th day of December 1973 in 


the Southern District of New York,John Gwynn, the defendant, 
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unlawfully, wilfully and knowingly did distribute and 
possess with intent, to distribute a Schedule 2 narcotic 
drug controlied substance, to wit, 151.5 grams of cocaine. 
The sixteenth Count: 
The grand jury further charges: 
On or about the 15th day of January, 1974, 
in the Southern District of New York, John Gwynn, the 


defnedant, unlawfully, wilfully and knowingly did distribute 


and possess with intent to distribute a Schedule 1 narcotic 


drug controlled substance, to wit, 148.5 grams of heroin. 

Why don't I say to you, here it is, here is 
the SES take it, take it into the jury room. 

You can have it any way, whether I say it or not you go and 
read it for yourself. because that would be a way of 
shovinq on to you the burden that is unwarranted. 

You h ve enough of a burden. 

What is the statute with regard to substantive 
acts? Having read yı the language of the indictment 
repeated over and over and over again you have have seen 
how the indictment follows the statute, the Congressional 
Act. The statute which the defendants are alleged 
to have violated in addition to the conspiracy statute, here 


it is, in pertinent part: 


"It shall be unlawful for any person knowingly 
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or intentionally to distribute or ... to ... possess with 
intent to distribute a controlled substance..." 

Simple, right to the point. There it is. 

Mr. Man, woman, ‘you do that, you violate that law, 
It says that it shall be unlawful for any person knowingly 
or intentionally to distribute or to possess with intent 
to distribute a controlled subs « zs. 

Now, what must the gover ment prove beyond a 
reasonable doubt in order to sustain a charge such as I have 
read you in each one of those counts? 


I told you what the government had to prove 


beyond ar sonable doubt in order to establish a con- 


spiracy. Now let me tell you what the government must 
establish beyond a reasonable doubt in order to-establish 
the crime of the substantive count. Of course what I say 
as to one applies to each one of the counts. 

What must the government prove? 

Before you can find the named defendants guilty 
of the crimes charged in these counts of the indictment you 
mst be convinced beyond a reasonable doubt that the govern- 
ment has proved the following elements: 

One: That on or about the dates set forth in each 
count the defendant or .:fendants named in that count 


distributed or possessed with intent to distribute 


A73 


SOUTHERN DISTRICT. COURT REPORTERS, LS. COURTHOUSI 


tty Api AV Soe y Tratt pore 


— 
bi 


ae SS oo e EB NC NES 


mdbr 18 
a narcotic controlled substance. 

The second element that must be proved beyond 
a reasonable doubt: That they do so unlawfully,wilfully 
and knowingly. 

The third element that must be established 
beyond a reasonable doubt is that the substance which the 
defendant or defendants named in the count possessed was 
in fact a narcotic drug controlled substance. 

I will say a few further words on these elements 
in just a moment. I don't think you are going to have 


much trouble, of course, with the third element. There 


were stipulations with regard to that, but nevertheless 


yours is the obligation to resolve that third element as 
well as the first and second. 

Let us take up the first element. You will 
note that the first element of the offense is "Distribution 
of the drug or possession with intent to distribute 
the drug. " 

What does that phrase mean? The word 
"distribute" means the actual constructive or attempt to 
transfer of the drug. The word possess has its common 
every day meaning, that is to have something within your 
control. It does not necessarily mean to have it 
in your hand or pocket. Control may be demonstrated 
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by the exis.^nce of a working relationship between the 
person having such control and the person with actual 
pa sical custody. 


15 people rob a house and take a diamond and one 


of them holds the diamond. Does that mean that the other 


14 haven't actually possession of it, that they don't 


also hold it in their hand? See how stupid that would 


And that word "intent" refers to a person's 
state of mind, and so the term "possess with intent to 
dietribute"can be fairly stated to mean to control an 
item with tle state of mind or purpose to transfer that 
item. 

On this elemert the government contends that it ha 
proved beyond a reasonable doubt that the defendants 
knowingly transferred De drug and possessed the drug 
and that at the time they pocsessed it their mental statewa 
such tha‘: they would transfer it to someone else. 

If you find beyond a reas nable doubt that such 
transfers were made I charge you that each such transfer 
satisfies this requirement of the statute. 

Now, let us go to the second element that must be 
established beyond a reasonable doubt. The terms  "unlaw- 
fully, wilfully and knowingly" mean that you must be 
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satisfied beyond a reasonable doubt that the defendants 
knew what they were doing and they did it “eliberately and 
voluntarily as opposed to mistakenly or accidentally or 

as a result of some coercion. 

Of course, it is not necessary that the de- 
fendants knew they were violating any particular law. Rathe 
it is sufficient if you are convinced beyond a reasonable 
doubt that they were aware of the general, unlawful nature 
of their acts. 

wow, let us go to the third e'ement which must 
be proved beyond a reasonable doubt, that the narcotic 
drug ä substance is either heroin or cocaine. 

I instruct you as a matter of law that heroin and cocaine 
are narcotic drug controlled substances mentioned in the 
prohibited act enacted by Congress and made a law. 

You, however, must still find beyond a reason- 
able doubt that the substance is h.roin, or cocaine as 
charged in t^e specific count. 

As I have previously instr 'd you it is not 
necessary in order for the government to prove its 
case of conspiracy to violate the narcotic laws that there 
be proof of actual dealings in narcotics. All that need be 
proved is that unlawful agreement and an overt act com- 


mitted in pursuance of the agreement. The conspiracy 
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I don t xecáil iti 
ould you say the bill was about $40, 002 
I don't know; I have no idea. 


Because you don't recall? 


I don't know. 


Well, do you know who manages Leonard's? 


No. 
Do you know who owns Leonard's? 
A No. 
Q Have you ever been in your life to Leonard's 
prior to the time your daughter had her reception there? 
A Yes, sir. 
Q How many times had you been there? 
A Maybe once or twice. ; 
Q Whom did vant go there with, sir? 
i Gant recall. 
How many times did you go to Las Vegas in 1973? 
I don't think I went at all in 1974. 
But you may have gone once or twice? 
When? In 737 
Yes. 
I don't think I went at all. I'm not sure. 


How many times did you go to Las Vegas in 1974? 


I think I went twice. 
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You went once in January of 
Right. 

Whom did there with, sir? 
My wife. 

Did you go with anyone else? 
Yes, sir. 


> 


Q Whom did you ^o there with? 


p^ t 
fina 


A Michael Rosalie and his wife, Andy Rosalie and 


t 
22 


his wif , and there were quite a few more people there. 


Sr. 


I don't recall their names. Kë 
O You don't know any of the last names of any of NW 
other people you went with? is 
A Ho, tir, 
e 2 Is that the same Andy Rosalie whb testified "à 
for you? 
AYes. 
Q Was he the attorney? 
A sees sir. 
Q Who paid, sir, for you and your wife 
Las Vegas? 
A I did. 
Q In January of 1974? 
Right. 


Under what name did you fly to Las Vegas in January 
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ï think it 8 Wee Pe DeLutro. 
But it may have been a different name? Is that 
correct? 
That is correct. 
It could have been anyone of several names? 
No, just one other lun: 
What is the other name? 
A ;thony Rossi. 
Q You would have . to Las Vegas 1 


of Anthony Rossi? 


A Yes, sir. 


of Anthony De Lutro? 


A Yes, sir. T | e 


E 


Q But you can't recall which you usedin January of 


I am pretty sure it was Anthony buts." 
You are pretty sure, but you are not certain? 
A Almost certain. 
Q | How about the other time you went to Las Vegas 
in 1974? 
A In March? 


Q What name did you use? 


Q And you would have travelled to Las Vegas under the 
i 
| 
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went under the rame Anthony Rossi. 

Q Was-there-a reason for that? There is a reason 
why you use the name Anthony Rossi when you went to Las esl 
the other time, 1974, wasn't there? 

Tas; sir. 


And those are the two you recall going to Las Vega 


There may have been other times, though? Right? 
A I doubt it. 
Q How much did it cost you to go to Las Vegas 


January of 1974? 


| 
Í 
i 
My best recollection, yes. 
| 


A I think $500. 
wi For you and your wife? 
A Yes, sir. 
Q That is the total expenditures that you put out 
in January of 1974? 
A Yes, sir. 
Q Including the airplane trip? 
Yes, sir. 
And including your stay at the Riviera? 
Yes, sir. 


You didn't gamble while you were there? 


Yes,sir. 
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You gambled a little bit? 

Yes, EES: 

You made some money? 

Yes, sir. 

How much money did you make? 

I don't recall. 

Would you say it was over $10,000? 
Very possible. 

Over $20,000? 

Maybe just about. 


It could have been as much as 820, 000 that you 


Yes, sir. 


And that was in January of 1974? 


Well, no, that is between the both trips; I could 


which one in January, or km RSR It was one of the 


d 
dé 
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e Was it while you vere in Las Vegas that; 
won the money? 


Yes, sir. 


So it was either the January trip or the other 


It could have been a little in both trips. 
Why don't you tell us when the other trip 


Vegas? 


When the other trip was made? 
The one other than January, if I may, of 1974. 
I think it was March of 1974. 
It's when Sinatra came back again. 
Q Do you go often to see Sinatca in Vegas, Mr. 
DeLut ro? 
A I saw him twice there. 
Q It was the first two times in your life you saw 
Sinatra in Vegas? 
Yes, sir. 


How much did it cost you to go to Vegas in 


Nothing. 


It didn't cost you any money to go at all 


That's right. 
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Did you pay? 
No, sr. 
Q You didn't pay at all? 
A I bought the tickets, and they -- they return’ 
the money back when you get there, MGM. 
Q You didn't pay the airplane tickets? . 
A That's the weg: that's the money "cy give 


A 
2 


you back. 


You didn't pay the hotel people? 


It's completely. ig 


You have friends in vegas? Y 1 
^ No. They know you're coming out to W ee F 
u What's the name of that flight to Vegas? Do. 
you know the name of that flight where MGM picks up every- 


thing as long as you gamble? Is it called a luxury -- 


A Not really, because they are not all going to n 


MGM. The whole plane is not filled up with MGM people. 
You can't recall? 
No. 
It's an exclusive affair, isn't it? 
No, sir. 
Q How much money did you take when you went to 
Veg&?s in January of 1974 with which to gamble? 


A I don' t quite remember. 
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Q 
A 
Q 
A 


for 10,000. 


Q 


there? 


didn't you? 


Hardiy any? | 
Right. + = 
Did you gamble at that time? 
Yes. 


How much money did you make? 


I don't recall. I know I left a marker there 
How much money did you borrow while you were 


In January? I think it vas 10, 509. 


This was in January -- this was in 1974? 


| 


Right. 


You testified you made $30,000 in 1974, 


- Yes, sir. 


during the 
A 


Q 


A 


What about the other time you borrowed? 

I borrowed another 10,000. 

So you borrowed 10,000 on two occasions? 
Right. 

Did you borrow the $10,000 on two occasions 
same trip? 

.No, sir. 

It was two different trips? 


Yes, sir. 
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Q Did you make ery other trips hy plane in 1973 

to 4 y other places? 

I think twice to Florida, and -- I don't know 

or '74. Twice to Florida, and once to E. dá 

Did you go to Europe in 1973? 

I've never been to Europe . 

Did you go to Atlanta in 19737 

Yes, Bir. 

Did you fly to Atlanta? 

Yes, sir. 

Did you pay the bills? 

Yes, sir. 

Did you go down there in 1974, also? 

Yes, sir. 

Would it be fair to say -- when you say "quite 

go once a month to Atlanta? 

Correct. But not every month. 


Would it be fair to say in 1973 you went to 


times? 


I'd say maybe six to eight times. 


To visit your brother? 
Yes, sir. 
Who was incarcerated? 


At that time he was incarcerated. Right. 
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correct? 
A 


Q 


å 


Q 


You went Lhere, you had to sign, is that 


Yes, sir. 
And you went there in 1974, also? 
That's right. 


Your brother was released from custody when, 


in the middle of 1974? 


A 


Q 


No, in the middle of 1975. 


And you pàid for these flights down there in 


1975, didn't you? 


A 


Q 


stand. 


You 


Yes, sir. 

Did you go to Atlanta under your own name? 
Yes, sir. 

And you made $10,000 in -- 


MR. J. PAR ER: Just a minute. 


Did you go Lo Atlanta under your own name? 


Yes, sir. 

Anthony DeLutro? 

Yes, sir. 

And you made $10,000 in 1973, is that correct? 
What do you mean I made $10,000? 

And ye made $10,000 in 1973 is that correct? 


I don't follow you, I made it. I don't under- 
mean my income tax? 
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Yes. 
-kpproximately, yes. 
Do you recali your testimony on Friday? 
Yes. 
Q You're sure that whatever amount was on your 
income tax return that was the amount that you made? 
A Yes. 
Q That was the amount that you erned in 1973? 
^ Yes. 
Q You testified on direct examination that you 
were convicted for a liquor violation, you were sentenced 


to two years in prison, correct? 


A Yes, sir. 
Q You were also convicted at the same time for a 


conspiracy to commit that same offense, were you not? 


A Yes, sir. 

Q Where else in 1973 or in 1974 did you fly, 
except Atlanta and Las Vegas? 

A L.A. and Florida. 

Q Is it possible that you flew to other cities 
also in 1974? 


A No. 


Q With respect to L.A., was that 19747 


A Yes. 
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uLro-cros: 
MR. AMORCSA: Line 8 on page 61, just 
standable. 
Q With respect to L.A., was that in 19747 
I'm pretty sure it was, yes. 
When in 19747 
I don't remenber exactly. 


It was in the summer? 


altering that. with -a-word-er-two so that it is under- 2 E 


Yeah. It wasn't -- no, not in the summer, no. 
I don't think -- no, I don't think it was too warm, but it 
wasn't cold, either. 

Are you sure it was 9747 

Almost. 

It could have been 19737 

No. I'm almost positive it was '74. 

Was that the only -- strike that. 

Is that the only one, the only other plane trip 
that ycu recall occurring in 1974 besides the ones you 
have already testified about? 

A Yes. ** I might have went to Florida too 
then. I'm not sure about Florida that year. 

Q How many times dii gen go to Florida ir 19747 

A I don't know about '74. I kno be, eer 73 and 


7 I think it was twice. 
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Is it possible you went in '73 and 74? 
It's poss ib 
When did you go to Florida? 
I don't remember exactly, no. 
Was it in a winter month? 
I think ít was -- if I am not mistaken, I think 
it was the Easter holidays of '73. 
Q Did you go for a vacation? 
A Yeah. I took a week off. 
Q Maybe you went to Florida in '73 and '74 for 
a week's vacation? 
A No. Only once I went for a week's vacation. 
Another time I stood there three days. 
e Q You paid for that, of course, yourself? 


No, I didn't. 


A 
Q You didn't pay anything on one occasion? 
A 


On the one occasion, m. 

Who was the person who picked up the bill? 

Michael Rísoli. 

Is he the brother of Andy Risoli? 

Yes, sir. 

Who was the perso: who testified here on your 
direct case? 


A Yes, sir. 
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mere did you stay in Florida at that time? 
At the Dorel. 
The Doral Country Club? 
No. 
The hotel? 
Yes. 
Was Sinatra there at that time? 
No, sir. 
Did you stay in a room? 
Yes, sir. 
What interest does Michael Risoli have in the 
Doral Hotel? 
A The people that own the Doral Hotel own the 
Bélmont Plaza Hotel where he has his flower shop, end he 


got a good deal by going down there, he saved a.lot of money 


Q Who else did you go to Florida with at that time 
when this fellow Michael Rivoli picked up the tab for you? 

A My wife and I think my daughter and a coupleof 
his children. 


Was the tab picked up for all three of you? 


Being that he's a tenant of their's you know. 1 


Yes, sir. 
Do you know what it came to? 
No, sir. 
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It could have been? 
It could have been a thousand. 
You mean just for the three of us? 
Q It could have been as much as $10,000, isn't 
that correct? 
A No. No, sir. 
Q You doubt it, but it may be so, isn't that 
correct? 


A I doubt it very much. 


No way? 


Q 
A Ríght. 
Q 


While you were down at Florida, did you go to 
Puerto Rico? | 
No, sir. 
Lou didn't fly to the Bahamas 
ME i vum | 
To do a 1ftcle gambling? 
No, sir. se 
Q Would you tell us when it was as best as you 
can recall that the tab was picked up for you on this Florida 
trip? | | 


A I don't quite remember when. 
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Did See to Florida again in 747 

Yes. That's possible, too. 

And you were certain of this; that you went to 
Florida two times within the last two years or three years?. 

A Correct. i ux : 

Q You're certain of that? Ee 

A Correct. 

Q With respect to the second time did you pick „ 
the tab yourself? | =) 
Yes. asch 
Who went with you the second time? 

Some fellow I know. 
Who was that friend? | 
Some fellow Joe Bis. 

What's Joes's last name? 

I don't know his last nar». 
DiPalerma? 

No. 

You can't recall Joe's last name? 
Well, I know it's not DiPalermo 


Does he have a nickname? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


That's his nickname, Joe Bis. 
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Not that I know of. 
Hh c e gall OS 
I don't remember exactly. 
Who did you go with? 
Some girl. 
Did you pick up the tab? 
Yes. 
How much did it come to? 
I don't quite remember. 
For the hotel it didn't come to -- strike that. 


How much did it cost you to fly there and fly. | 


I don't remember exactly. 


Could it have been $1,000? 


A 
H 
A I doubt it. 
Q 


Is it possible that you took three additional 
trips? 
‘ 
A No, it is not possible. 

When did you go to Los Angeles? 

Some time last year, I think. 

Was it in 19747 

I believe so. 

You can't recall when in , is that correct? 


Right. 
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How long have you been associated with that 
Which person? 

Joe Bis. 

A.couple of years. 

Did you pick up the tab for him and yourself? 
I believe so, but I'm not sure. 

You went down there on a vacation? 

For a couple of days. 

A few days? 

Yes. 


This was in 1974? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


I think so. 

Q Did you go and take any other plane trips in 
1973 or 1974 other than the ones you have already testified 
to? | 

A No, sir. 

Q Is it possible that you did take additional 
plane trips? 

A I doubt it very much. 

Q Is it possible that you took five additional 
plane trips? 

A No. 


Q Could it have been $500? 
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T * . Ate =O Ags i T 
d "ae nt ly et bier er ST ae i" 
several questions. Do you agree? 
MR. J. PANZER: Yes, surely. 
Do you know Murry Simpson? 
Yes. 
He was a witness here, also, right? 
That's right. 
Q He also saw this alleged incident which gesuegt 
in Raymond's, is that correct? 
A That's right. 
Q You recall he was there at the time, don't you? 
A Well, he reminded me of it. 


He refreshed your memory as to what happened? 


Q 
A Right. 
Q 
A 


Not refresh my memory. He refreshed my memory 
that he was there. 
Q He approached you on it? 
A He had heard about the incident that happened, 
and he knew -- knew of it, and I didn't know he knew it, 


but i.e come and told me about it. When I heard that, I 


| 
| 
i 
| 
{ 
He approached you on it? 


called him as a witness. 


Q Did he tell you from whom he heard it, about it? 
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Kaze 
In the place. 

Is he your friend? 

He ís a customer. 

Is he a customer of Raymond's? 

Yes. 

Would you characterize him as your friend? 
I believe so. : 
Have you talked to him on the phone? 


yes. 


o ä > o 2 .0 


Have you talked to any one of Merrill Lynch, 


Fenner & Smith? 
No, sir. 
The stockbrokerage firm of Merrill Lynch, 
Fenner & S; th? 
No,sir. 
Do you own any stocks? 
| No, sir. 
Have you called anyone in a stock Tee 
last year? 
No, sir. 
You don't recall? 
A I said "No, sir." 
Q Didn't you have this geg number ín your 


possession at the time of your arrest in this case? 
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DeLut ro-crees 
It's possible. 
Tou dod't recall having that phone number? 
HR. J. PANZER: Wait a minute, there's another 
question. The fourth question, the stock brokerage frim. ` 
Q The stock brokerage firm, Merrill Lynch, you 
don't recall having that phone number? 
A I said, "It's possible." 
The customers in Raymond's? 
What was that? 
Are they customers of Raymond's? 
They are customers of the restaurant's. 


Is that correct? 


Yes, they must be, if J had the number in my 


pocket. 

Q Have you done any business with the „ 
Pacific International Bank located at 319 West 48th Street d 
in New York? | 

Not that I recall. 
You may have, though, is that correct? 
I doubt it. 

Q So your answer is no, you did not have any 

business dealings with them? 


A I would have to say that, yes. 
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Q You didn't buy any stocks in your name or iris 
deJesus' name inthe last two years? 


A That's correct. 


Do you still have the '73 Cadillac? 


Q 
A Yes, sir. 
Q 


What kind of car did you have prior to that 


How far back do you want to go? 
Immediately prior to that time. 

I didn't have any. 

You didn't have an automobile? 

No,sir. 

You couldn't afford one? 

That's right. 

Where does Iris deJesus work? 

She don't. 

But she lives with you, is that correct? 
She's my wife. 

She is now Mrs. DeLutro? 

That's right. 

When were you married? 

September 14, 1975. 

Did you have a reception? 

No, just a small party, around six or eight 
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3 At Raymond's? 

Yes, sir. 

Your son was also recently married? 
Yes, sir. 

Where was he married? 

At the Cotillion Terrace, .n Brooklyn. 
Is that a restaurant? 

A catering hall. 


Did you pay the expenses? 


E 
A 
Q 
A 
E 
A 
Q 
A 
Q 
A 


No, sir, 

Q You testified when Verzino came RE bar "| 
early in November he went over and started talking to SE: 
mdn, do you recall that? 

A No. I walked into the restaurant and I saw him 
talking to some man. 

do you recall testifying, sir, that Verzino | 
came in Raymond's some night early in November 1973? do 
you recall testifying to that on direct examination? Yes 
or no? EN 

A I couldn't hear that. 

Q Do you recall testifying that Verzino came into 
Raymond's some night early in November, 1973? Do you "d 


testifying to that on direct exanination? 
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^ I rememher testifying to che first one that you ji 
said, that when I walked in be was there talking to some | 
fellow, November '73. 

.Q Where did he go after he came in? 

A He stood at the bar, he saw me, offered me a 
drink. I was in the middle of the bar talking to thís girl 
Trixie, or Tricia. He sent us a drink. I acknowledged the 
drink. I don't know if I finished it. When he bought me 
the drink, then he was alone at that point because the man 
had already left. 

Q He came in, ae met with you, and you went over t 
30th Street? | | 

A Do you want me to tell you the whole story again; 
or piece by piece? 

Q Just answer. Is that correct? 

THE WITNESS: He is mixing me up, your Honor. 
THE COURT: Let's have the question. What is 


the pending question, Mr. Amorosa? What did you ask? 


after he came in. 

THE COURT: Yes. Wher: did he go after he came 
in? What's yovr answer? 

THE WITNESS: Where did who go? 


THE COURT: Verzino. 


| 
| 
1 
1 
| 
MR. AMOROSA: The question is where did he go | 
| 
| 
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THE WITNESS: He took me i.» the bar on 30th 


Lae 
st 


Street. “He asia me 11 1 wanted to go over there and meet 
some friends of his. 
THE COURT: And you went? 
THE WITNESS: I went with him, right. 
THE COURT: All right. 
Q Did you know the person Verzino was with at 
the bar? 


No. 


You never saw him before in your life? 


Never. 

You knew Verzino was a junk dealer? 
I didn't know it, no. 

You never asked him? 


No, sir. 


You knew Verzino was in Atlanta for 


I didn't know that, no. 
You knew he was in Atlanta? 
Yes,sir. 
Q But you didn't know for a certainty that he was 
there because he was selling heroin? 
A That's right. 


Q So when he walked into your bar or into Raymond' 
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that night early in November and went ower to speak to that g 
" 


guy, you didn't have an, suspicions at all that something T 


be going on in your presence, is that correct? | 

A He was talking to the guy before I came in, and | 
after I was there he must have been with the guy maybe three 
minutes more, or maybe five minutes. I don't think it was 
five minutes. And the man was gone. e 

Q Did you have any suspícions about that E. 
tion? ^ 

A Well, no, not exactly, but I just don't go in 
and ínterfere with peop.e's conversations when they're 
talking. I don't put myself inbetween there. 

Q You couldn't care if they were talking abcut i 
heroin? 

A I wouldn't care the least, as long as I deste tas 
about it. | 

Q It has nothing to do with you, right? 

A So long as it's got nothíng to do with me and I 
don't know about it. 

Q Do you recall testifying on direct examination 
that when you saw this person with Verzino you made it a 
point not to walk over to him? Do you recall that? 


A I make it a point with anybody that's talking to; 


anybody. 
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Q You mace it a point to walk over, to not walk 

evér and listen to what they were saying? 
Correct. 
You had no suspiciors what they were do g? 
Correct. 
You saw that person again that night too? 
Correct. 
You saw him although he was in a car? 
Correct. 

Q And then Verzino told you after you both saw 
this man "You don't me, Tony, to walk back to Raymond's," 
is that what Verzino said? 

A No, I don't think he used the words, "You don't 
need me." 

He says, "You can go back, 1111 see you" or 
"Go back and I'11 see you." 
Q You said, “I'll see you?" 


He said, "I'll see you." 


A 
Q And you said -- 
A 


No, he said it, or I said it. It could have 
been I said it. 

And you walked on? 

Right. 


And you didn't turn back? 
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narcocics 


was in Atlanta? 


arjo Perna was in Atlanta? 


you hear it at? 
ly vherc, but I know I heard 


i 


I think - I ain not mistaken, I think it 


was the same night he introduced me to him. 


Where did you see it? 

I think I heard it off Tony Verzino. 
Who told you? 

I'm pretty sure it was Tony Verzino. 


When did he tell you that? 


When he took me to thc bar and introduced me to 


How long have you known Anthony Verzino? 
About fifteen vears. 


You met him in various bars? 
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In the Brónx ani 

Never in the Bronx. 

Only in New York? 

In mid-Manhattan. 

Are you still getting $50 a week commission 
from the flower shop? 

Yes, sir. 

You have been getting that since 1973? 

No. I think it was 74. 

In 1973, though, you made $10,000. 

I believe so. Around that figure. I don't 
know exactly how much. 


MR. AMOROSA: Your Honor, that concludes the 


cross examination. There are several other questions, but 


they are not on cross examination. 
THE COURT: Ald right. 
Is there anything from you, Mr. Panzer? 


J. PANZER: No, your Honor. 


RE Gt WALD LEE, a witness called on behalf 


of the government in rebuttal, being first duly 


Sworn, testified as follows: 


THE COURT: Mr. Lee, I have done this with every 


witness, and I understand you may b: last witness in 


this case. I don't see why 1 


should not say the same thing 


that I said to everyone up to now: Please keep your voice 


up so the jury can hear every word that ones from you, 
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anc, secondly, will you just aánsver 
) 4 » 


to you. Don't volunteer. ert 


Will you remember that? 

THE WITNESS: Yes. 

THE COURT: Sit back in your seat and relax and 
speak loudly. 
DIRECT EXAMINATION 
BY MR. AMOROSA: 

Q By whom are you employed? 

A New York City Department of Correction. 

Q In what capacity? 

A I am in the Legal Division of the department. 

Q How long have you been so employed with ti.e 
Department of Correction? 

A 14 years. 

Q Sir, did you bring with you today documents 
reflecting where Anthony Verzino was incarcerated from 
the time of his arrest on February 25, 1974, until 
March 5, 1974? 

A Yes, sir. 

Will,you take those documents out, please -- 
THE COURT: May I interrupt? I don't want this. 
to be unnecessarily prolonged. Is Mr. Lee an attorney? 


THE WITNESS: No, sir. 
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of the lawyers in the department for these years? 


THE WITNESS. alo, sir, I have been in the 
capacity I am presently in for only three weeks. 

THE COURT: And before that? 

THE WITNESS: I was the chief clerk at the 
Manhattan House of Detention. e 

THE COURT: Can't he tell us the essence of those 
records, rather than going into them? 

MR. AMOROSA: We intend to offer the records, 
your Honor. 

THE COURT: Do you need to offer the records in ligh 
of what you told us inside? I . whether you need 
them? 

MR. AMOROSA: Perhaps I don't. 

Q Mr. Lee, did you have cccasion in the last day or 
so to look at records which were kept in the ordinary and 
regular course of business by the Department of Correction? 

A Yes, sir. 

Q Was it in the regular and ordinary course of 
business again that those records were kept? 

A Yes, sir. 


Q Were the entries made in the ordinary and regular 


course of business? 
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Now, teli us from those, sir, where Anthony 
Verzino was incarcerated from February 25, 1974, until 
March 5, 1974? 
A He was received at the Manhattan House of 
Detention on February 26, 1974; he was transferred to the 
New York City House of beten! on for Men at Riker's 


Island on March 4, 1974. 


Q Now, the first institution, is that the Tombs? 


A Yes, sir. 

Q Where did he go after he went to Riker's Island 
on March 4, 1974? 

A On March 5th, the following day, he was 
trangferred to Ossining Correctional Facility as an 
overloaded case. 

Q You say, sir, that was March 5, 1974? 

A Yes, sir. 

Q And the entries in the case March 5,1974, he was 
transferred there? 

A Yes, he was inthe Tombs from February 26, 1974 
until March 4, 1974. 

Q And on March 4th he was transferred to Riker's 
Island? Is that correct? 


A Yes, sir. 


: ^ 
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29 


transferred 
to Sing Sing? 
A Yes,sir. 
MR. AMOROSA: No further questions. 
CROSS EXAMINATION 
BY MR. J. PANZER: 
Q He would be in Sing Sing from March Sth on? 
A He was in Sing Sing from March 5th until his 
return to the Manhattan House of Detention on March 14th. 
THE COURT: Any other questions of the witness? 
Thank you, sir. 
Step down. 


MR. AMOROSA: Thank you. 


(Witness excused.) 


AN? 3 


CHARGE OF TIIE COURT 

THE COURT: Madam Forelady, Ladies and Gentlemen 
of the Jury: I vould be sadly remiss if I failed at the 
very outset of this, the Court's charge to the jury, to 
express Lo each one of you a keen satisfaction that comes 
to the Court and to counsel for the undivided attention that 
you have constantly demonstrated throughout the course of 
this trial. 

It is evident that you have discharged your duty 
with fidelity. You have foiteued the testimony with 
intelligent undorstandinq and absorbing interest. I am 
quite — T that no single matter relating to the 
factual issues has escaped your attention. 

You have been silent throughout and when your 
turn comes to speak I have every confidence, and I am sure 
counsel on both sides join me inthis, that in accordance 
with the solemnity of your oath and the high order of your 
conscience, you vill pronounce the justice due in this 
case. ri 

Your selection was the result of great care 
exerciscd by the Court and counsel. Your mission is not 
easy, and we are sure you did not expect it to be. 

^ distinguished philosopher, Albert Camus, a 


nobel prize winner, summed it up for all of us -- for you, 
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for the Judge, for counsel -- when he vrote that justice 


dies from the moment it becomes a comfort, when it ceases 


to be a burning reality, a demand upon one's self. 


Just imagine where in the whole civilized world 
will you find what I am ahout to recite? Only true in 
America that when the government comes in, the United States 
Government, with all its pover, coming in on behalf of the 
people of the United States, when it comes into a courtroom 


our taw is that it has no advantage whatever, it is just 


another litigant, and it is actually called the plaintiff 


in the lav. 


The powerful United States of America comes into 
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court aad starts the contcst right at the same mark with 
the defendant. Ilow do you like that? 

Tn every country of the world almost as soon as 
a case is started the government is already on second base 
before a word has been uttered. Those who tear at the 
vitals of America, do they know that proposition of law, 
do they know tne Lloody pages of history that it took to 
bring this into being? We point with pride to it. 

And so the fact that hr United States Government 
comes into this courtroom and leveis a charge on behalf of 
the people against each one of these cight defendants now 
before us, the government starts just where each one of the 
defendants starts. It has no advantaqe whatever, but it is 
entitled to no less consideration than each of the 


defendants. 


It is for you, the jury, yes, the jury only, 
to make an independent, objective, detached assessment of 


the total evidence. I venture the suggestion that with all 


the sincerity in the world even the advocates on either side 


of the table cannot do that completely, for the interests of 
their respective clients are bound to rub off onto them, 
even subconsciously. 

So you see why the law names you, the jury, and 
you alone, to pronounce the last word, so to speak, on what 
the total trial record points to as the guilt or innocence 
of each defendant on trial before you. 

See how imperative it is that you take the law 
exclusively from the Judge presiding. Without meaning to 
mislead you many of counsel for the defense during summation 
emphasized the point that the case presents no corroboration 
of the testimony of Perna and Verzino. Some of the 
attorneys actually used the words "no corroboration." 


Well, under the law no corroboration is 


necessary. .To argue that the testimony of Perna and 
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Verzino is unworthy of belief, and that there is no 
credible or believable evidence supportive of their 
testimony, is one thing, but to insist that there must be 
or should be supportive or corroborative testimony is to 
add a requirement not countenanced by law. 

Or take this example. Counsel have emphasized 
the corruptability of Perna and Verzino, and well they 
might. However, ,ou do rot consider the testimony of Perna 
and Verzino in isolation or in vacuum, as it were. It is 
to be estimated, assessed, and evaluated in conjunction with 
all the other evidence in the case, including the testimony 
of the two defendants who took the stand. 

The testimony of Perna and Verzino then is to 
be considered in conju. ction with the entire trial record, 
all the evidence, all the other witnesses, all the 
stipulations -- and *hey are important, those stipulations, 
because they embody proof, evidence -- and all the exhibits, 
and each of the concessions made throughout the entire 
EAR 

Here's another example. One or two attorneys 
during summation advanced the thought that the $585,000, 
approximately, in cash found, along with drugs and other 


materials, in the presence of defendant Lucas, and received 


and marked in evidence, is not binding on any other 
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defendant. It is not as easy as that. I shall develop 

that later. But for the present let me comment if there 
actually was a conspiracy, and you so find, and a defendant 
before you other than Lucas was a willing and knowing member 
of that particular conspiracy, and further you are convinced 
that all the cash, or a part of it, and the other materials, 
were under all the facts and circumstances related to the 
objective of the conspiracy, thcc cash and the other 
materials are as binding on that other defendant as though 
they were actually found on him or in the premises occupied 


by him. 


After all, there is nothing unusual about t. 


end product of any illegal enterprise. The financial 
return is the be all and end all of the undertaking. Even 
when playing a game there comes a time when someone picks 
up the marbles. 

So that's the reason why you pay attention to the 
law given to you by the Judge, not to well-meaning remarks 
that might lead you astray. And I rush in to say there was 
no such intent on the part of any counsel. 

This may surprise you, but as a trial judge 
in the United States District Court I have a perfect right 
to comment on the evidence. That is unlike what you have 


heard in the- state court. I have the power, if I wish to 
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use it, in any case, civil or criminal, to say to a jury, 
after telling them what their powers are, that in my opinion 
Witness X, who took the stand, was nothing but a corrupt 
liar, and I wouldn't believe him on a stack of bibles from 


the floor to the ceiling. All I need to do is add "But 


you are not bound by my estimate; you are the judges of 
the facts 

Or I can say of another witness: "In my 
opinion that witness spoke the gospel truth. But you, the 
jury, are not bound by my estimate." 


can tell you how I feel about the facts. 


I can comment on them openly, distinctl, pointing out, 


however, that you and you alone are the judges of the 


facts. 
I shall do no such thirg, and I never have. 


I don't believe that I should praise you, do you honor, 


rise when you come in — and why do I do that? As a sign 

of respect for the enormity of the burden that you carry ~- 

I don't believe that I should praise you, do you honor, 

speak of you as the ministers of justice, and then invade the 


orbit of your function. To me, that is talking out of both 


are going to have to meet it, and I have no doubt that you 


will. 


| 

| 

| 
sides of oné's mouth. That is your responsibility and you | 

à 
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What more can a judge say than what I told you 
when you were being, selected, that the fact-finding 
function often proves more burdensome than laying down the 
law. I know, for the greater part of my own litre has been 
spent as a fact finder. 

Since I have the power to talk about the 
evidence and even give you my evaluation of it, I 
distinctly forbid you from reading into the tone of my voice 
or the emphasis that I may apply here or there to a 
proposition of law how the Judge feels about the facts. 

If I wanted to tell you, I would tell you outright, since 
I have a perfect right to do it. 

I have long fought for the proposition that 
if you've got something yc * believe in you go up the front 
way, don't go sneaking around the back. So that if I wanted 
to tell you my impression of some of the evidence, I'd 
come right up the front way, because I've got the power to 
do it. I don't have to resort to innuendo. 

I want to rush in and say don't you dare ty to 
spell out how the Judge feels about any fact by the tone of 
my voice or the way I move about. My function is to 
instruct you as to the law, and it is your sworn duty -- 
you will remember I emphasized it wh?le you were being 


selected -- to apply the law as I state it to you in these 
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instructions and apply it to the facts as you, the jury, 


find them to be. 


—— —— M 


A sui A, d 


Now, what are a" these charges? Reduced to its 
simplest term, here's what it amounts to. I told you the 
first count charges a conspiracy. It charges that all of 


the defendants together and with others known and unknown 


to the grand jury conspired to violate the narcotics law. 


This is called a conspiracy count. 

I'll tell you in a bit what we mean by a 
conspiracy, what the law means. A vord just now will help 
you. It is a plan of two or more people :o violate a 
federal law. That is, in brief, what it cmounts to. 
"Let's get together and agree and become willing and 
knowing members of an agreement between v* to violate the 
narcotics law." That's it. To do that alone is a 
conspiracy, as I shall define conspiracy, and that's a 
separate crime from going out and possessirg the drugs. 

"Let's get together and take stolen property 
across state lines. What do you say? 

"Okay." 

There is a plan to commit a federal crime, which 


is the illegal transportation of certain properties across 
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state lines. 

"Let's get together and avoid the payment of 
a tx on beer. 

"Okay, count me in." 

If all the elements that I will define shortly 
are present, if they are brought to the attention of the 
jury by proof beyond a reasonable doubt, that alone is a 
conspiracy. And if they go and transport that liquor or 
that beer without tax, that's a separate crime. 

Am I getting through a bit? Stay with me, and 
I'll drive it home. 

Now, the remaining counts are what we call 


substantive counts. 
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So these remaining counts are the substantive 
counts. The conspiracy count here charges that they 
got together to violate the federal law with regard to the 
possession of drugs, and the substantive counts charge 
that they did exactly that, that they did carry out the 
objectives of the conspiracy, and that is, actually 
possess with intent to distribute narcotic drugs. 

So 1 charges the conspiracy, even though they 
did not have a bit of drugs, and possession the forbidden 
drug with intent, knowing, et cetera, et cetera, that is 
a separate charge. 

Do you get it, madam? 

Ard so these substantive counts charge violations 
of the federal narcotics law in that the defendants named in 
each count are accused of distributing and possessing with 
intent to distribute various amounts of heroin and cocaine. 
I shall go into each count separately. 

A conspiracy to commit a crime is an entirely 
separate and different offense from the substantive crime which 
is the objective of the conspiracy. Theessence of the 
crime of conspiracy is an agreement or undertaking to 
violate other laws. So if a conspiracy exists, even 


if it should fail of its purpose, it is still punishable 


as a crime. Consequently, in a conspiracy charge there 
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is no need to prove an actual violation of the narcotics 
laws. Just getting together and planning it, that is a 
crime. 

Now, let's go right to it -- and bear with me 
and see if I can't make this clear. A lot of people have 
difficulty with conspiracy. And I think if you stay 
with me we will bring ít home to you. I have already 
told you that the conspiracy count is distinct from the 
charges made in the remaining counts. This fact, however, 
does not preclude you from considering proof of an actual 


violation as evidence that a conspiracy existed. Before 


you may convict anv of the defendants under this count, 


the following essential elements must be established beyond 
a reasonable doubt: 

First: You must find the existence of the 
conspiracy charged; 

Second: You must find that the particular 
defendant whose guilt or innocence you are considering 
knowingly and wilfully associated himself with the 
conspiracy; and, finally, 

Third: You must find that one of the conspir- 
ators committed at least one of the overt acts set forth 
in the indictment at or about the time and place alleged. 


I shall presently refer to the overt acts. 
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If the government faiis to establish each essential 
element beyond a reasonable doubt, you must acquit the 
defendant on this count; if it succeeds, your duty is to 
convict him on this count. 

Let me give you a crude example of an overt 
act: A says to B, "I have decided I am going to rob 
that bank down the street," and 3 says, "When are you going 
to do it?" 

And A szid, "I don't know, but I am figuring 

it soon." 

And B says, “What's wrong with me? Count me 

U 
A says, "Okay. I don't know but what it is best 
in the evening; I don't know what hours, but 
it, okay." 

So there you have, so far, a combination of 
two persons, at least,planning to do an unlawful act, that 
is, rob a bank, which is prohibited by federal law. 
Further, you have both of them members of that conspiracy. 
They don't write a letter to each other, go before a 
Notary Public. Ali it takes is to have a meeting of the 
minds. There is no contract vith 500 provisions between 


a gigantic corporation, A, and an international empire, 


B. You go into a grocery store: "Give me a bottle 
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of milk." That is all you say. He hands you a bottle of 
milk and he gives you some money; he gives you change. There 
is a complete transaction, a complete contract. You hardly 
said anything. You might even say "Milk," and that is 
all. There is a complete contract, a complete meeting of 
the minds. You want to buy milk; he wants to sell it to 
you. There it is. That is all it takes. It is the 
same in a civil transaction as it is in a criminal, and 

` 
vice versa. But there must be proof, of course, beyond 
a reasonable doubt that there was such a transaction. 
I am just giving you this rough example and I am saying 


U 


that if the proof satisfies the jury beyond a reasonable 


doubt, that would be a conspiracy, provided there was 


proof on one other point. 


Let me go back.to that crude example of mine. 


B on his own, without telling A about it -- remember, A 


is the one who made the proposition in the first place -ç 

B gets on the telephone with the bank, a perfectly innocent 
call, apparently, but with the intent of furthering the 
objective of the conspiracy, and he says, "What time do you 
close on Thursday evening?" That is a step that was 


taken by a member of the conspiracy which constitutes the 


overt act which the law makes imperative, a step taken to 


further the object of the conspiracy. It is as simple as 
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Suppose two or more persons agree amongst them- 
selves to counterfeit money or to illegally transport 
alcohol or, as in the case before you,tc distribute 
narcotics, and a single step is taken to further cr 
advance the objective of the conspiracy, the crime of 
conspiracy has been committed. This is so even though 
the conspirators actually di? not go so far as to actually 
counterfeit the money, or.transport the alcohol, or 


distribute the narcotics. 


If in addition to the conspiracy itself, the 


| 
| i 


conspirators proceed to execute the conspiratorial plan 
by actually robbing a bank, or counterfeiting the money, 
or transporting alcohol, and so forth, a separate crime 
is thereby committed, and that separate crime is what we 
call the substantive crime. 

I don't care what you call it. The point is, 
that is a crime over and above the conspiratocial crime. 
So, one is the planning, which is a crime in and of itself, 
and two is another crime distinct and apart, and that is the 

carrying out of that plan. 
The law is not the ass that people ascribe to it. 


It is full of human understanding. What is all this 


thun.ering about conspiracy? Why is it made a pro- 
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hibitive act? Because Congress knows that when people get 
together to plan to commit or to violate a federal la, 

there is no end to it. Its ramifications, its tentacles 
are embedded deep in the very maw of the earth. And to those 
who do not know what "maw" is, it is a nice English word 

and that means the very bowels of the earth. And so the 

law says, "Look out. When you get together and start 

to plan anything which will be the beginning step of a 

series of other crimes, you are committing a crime by 


getting together." 


You with the pleasant face, madam, am I getting 


to you? 


you, are you getting it, sir? 


about you, sir? Do I need press any further? 


about you, sir, are you getting it? 


about you, ma'am? 

e? 

> JUROR: Yes. 
THE COURT: And you and you? How about you? 

are you getting it? 

Thank you. 
We will take a short recess. 
(Recess.) 


THE COURT: A conspiracy cannot exist without at 
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least two persons, whereas the separate crime to carry out 
the object of the conspiracy can be violated, of course, by 
one person. Puttingit more simply, it is a crime to 
conspire or plan to commit a crime, and it is another 
crime if the plan is carried out. I am going to repeat 
it backwards and forwards, because my concern that you should 
get it exceeds my own personal coméort. That is the way 
it should be. I have no use for those who do not throw 
themselves heart and soul into their mission, whether it 
be an advocate or a judge or anyone connected with the 
judicial system. 

Because of its importance to the maintenance 
of law and order, an explanation of an unlawful conspiracy 


requires a word or two of background. Collective criminal 


agreement, that is, partnership in crime, creates a 


greacer potential threat to the public than the lone 
wrongdoer. 

Remember the example I gave you of the ugly 
creature with his tentacles. Once those tentacles 
begin to spread, it takes time to lop off every one of 
those tentacles. Those tentacles represent the substantive 
acts that follow upon the completion of the conspiracy or 
the carrying out of the conspiracy's objectives. So the 


law says that is harder to detect, that combination, 
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than the wrongdoing of the lone wrongdoer. 

Concerted action for criminal purposes often, 
if not normally, ib possible the attainment of ends more 
complex than those which an individual acting alone could 
accomplish. Group association increases the likelihood 
and that the criminal objective will be successfully 
realized and renders detection more difficult than the 
instance of a sole aggressor. 

It was because of these and other reasons that 


Congress made a conspiracy or concerted action to violate 


a federal law a crime ntirely separate, distinct and 


different from the substantive law which may be the object 


of the conspiracy. 

These defendants, therefore, are charged with 
conspiracy, together and with others. What then, is the 
legal language? I will give you simple examples, and then 
I am going to give you the legal language. 

In essence,it is a crime to conspire to plan to 
violate a federal law. I repeat, there is no need here 
to prove an actual violation of another federal law. 

In other words, it is nct necessary to show that the 


spiracy succeeded. Two or more persons may agree to 


the crime of conspiracy. If they actually violate the law 


| 
violate a federal law. That alone constitutes, in z 
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they conspired to do, that constitute another and separate 
and distinct crime. In order to find the defendants 
guilty on the conspiracy count, the government has the hurden 4 


of proving beyond a reasonable doubt the three elements 
1 y 


one of these three elements beyond a reasonable doubt. 


| 

| 

1 

that I have already mentioned, and it must prove every | 
| 
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Let me give them to you again: 

The first element, that the conspiracy alleged 
in the indictment existed, second, that the defendant, 
and this applies to each one of them -- and you put the 
test to each one -- that the defendant was a willing 
and knowing member of that conspiracy. That, too, 
must be proved beyond a reasonable doubt; and, thirdly, 
that a step was taken to further or carry out the 
objective of the conspiracy. 

A conspiracy is a combination or agreement 
of two or more persons by concerted action to 
accomplish a criminal or unlawful purpose. 


Hor, there may be one of you who has not quite 


got this, and that is enough to cause me to expend myself 
gladly. It is my duty. 

rhe gist of the crime is that unlawful agreement 
or combination to violate the law. A conspirec is sometimes 


called a partnership in crime in which each member becomes 
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the agent of every other member. 

The law goes on to say, to establish a conspiracy 
the government is not required to show that two or more 
persons sat around a table and ther entered into a solemn 
pact orally or in writing stating that they had formed a 
conspiracy to violate the law and setting forth the details 
of the plan, the means by which the unlawful project was 
to be carried out, or the part to be played by this one 
or that one who are the conspirators. That is -illy. 

Your common sense will tell you that when men, in fact, 
undertake to enter into a criminal conspiracy, much is left 
to the unexpressed understanding. Conspirators do not 
actually reduce their agreements to writing ox acknowledge 
them before a Notary Public, nor do they broadcast their 
plans. From its very nature a conspiracy is almost 
invariably secret in its origin and its execution. 

It is sufficient if two or more persons in any 
manner, through any contrivance, impliedly or tacitly, come 
to a common understanding to violate the law. 

Sometimes, as I gave you in the example of 
robbing a bank, that requires only a few words. Express 
language or specific words are not required to indicate 
assent or attachment to a conspiracy. 


Tn. determining whether there has been an unlawful 
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agreement, you may judge the acts or the conduct of ‘he 


conspirators which are done in an apparent attempt to 


carry out a criminal purpose. The old adage, "Actions 
speak louder than words," is certainly applicable hei 
6 Thus, dealing with the first element which must be proven i : 
7 beyond a reasonable doubt, that is, the existence of the 
8 alleged conspiracy, you are not to dismember it and view 
P 9 its separate pars, but you are to look at it as a whole, 
? 10 consider all the evidence, from start to finish, all the 
11 evidence which has been SE with respect to the con- 
12 duct, the acts, t^e declarations of each of the alleged 
13 parties, and euch inferences as may reasonably be 
M drawn from those circumstances. 
15 If on the basis of the sum total of such evidence 
i E 16 and the reasonable inferences to be drawn from it, you | 
| 17 are convinced that the minds of at least two alleged | 
18 conspirators met in an understanding way, in an agreement | 


pointed out to you, then this element of the offense is 


19 to seek to achieve the unlawful purpose I have already 
established. 


In this connection it is not necessary for the 


government to prove the success of the conspiracy in order 


to establish a violation of the conspiracy statute. 


es v B B 


SEET —— 


I repeat: _ Persons may be guilty as parties to a conspiracy 
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even though the objectives they undertook to achieve 
were never accomplished. 
Usually the only evidence available is that 
of disconnected acts on the part of the all^:;ed . »ispirator, 


which acts, however, when taken together i. connection with 


each other show a conspiracy or agreement to secure 


particular result as satisfactorily and as conclusively 


as more direct proof. 

If you find thatthe parties got together, then, 
to accomplish something unlawful, then a conspiracy is 
shown, even though you may find the individual conspirators 
may have done acts in furtherance of the common unlawful 
design apart from and u known to the others, so long as 
those acts were done to carry out the same objective 
o: the conspiracy. Not everyone does the same job The 
man on top does one kind of job, the feiiow next te him 
has a different kind of function to perform, and the fellow 
way down at the bottom rurs the errands, but each one of them, 
if each one of them knows whatthe ob, ve of the conspiracy 
is and is a willing and knowing member thereof, he is bound 
by the acts of everybody done in or outside of his presence, 
if done in connection with the furtherance of the objectives 


of the conspiracy. 


As I told you during the course of the trial, 
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and as I told you in that roug: example where they were 
talking about robbing a bank, with B getting on the telephone 
unknown to A, A S B made a telephone call, to 
find out about the hours of the bank, the evening hours, 
that is binding on A as though A made th. call himself. 
Not everyone does the same job. The man on the top 
does one kind of job, the fellow next to him has a different 
kind of function to perform, and the fellow way down at the 
bottom in the example I gave you during the course of the 
trial, runs the errands. But if each one of them knows 
what the objective of the conspiracy is and is a willing 
and knowing member thereof, he is bound by the acts of 
everybody done in or outside of his presence, if done in 
connection with the furtherance of the objectives of the 
conspiracy. That is another way the law says, "If you 
do it, mister, don't come in here crying you didn't know 
that the other fellow went that far, or went in that 
direction, or did this or that; you arebound by it whether 
you knew it or not, as long as it was done in furtherance 
of the very objective of the conspiracy that you, mister, 


knew about and participated in, were a willing member of." 


Then, finally, I tried to put it another way. 


Each conspirator need not know of every act done in furtherance 


of the conspiracy by the other co-conspirators in order to 
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have a conspiracy exist. Under the law, a conspiracy 
once formed is assumed to have continued until its object 
has been accomplished or it hasbeen abandoned by all its 
members, or it has been frustrated, as by arrest, or unless 
there is affirmative proof offered of withdrawal or 
disassociation. 

In determining whether the charge of conspiracy 
has been made out in this case, it is your task, and your 
task alone,on this first element of the conspiracy to 
judge the total picture of the asserted acts and conduct 
of the alleged conspirators which are claimed to have 
occurred for the purpose of forming and promoting the 
criminal agreement and seeking the alleged criminal 
objective. 

Like many or most of the things in the law, a 
conspiracy is not required to be established by so-called 
direct evidence. The unlawful . or understanding 
which, as I have said, is the heart of the matter, may 
be found, if it is found et all, as a matter of inference 
from the conduct of the people alleged to have comprised 
or participated in the conspiracy. 

And so, ladies and gentlemen of the jury, if you 
con ude that the conspiracy as charged existed, you must 


next decide whether the defendant -- and this applies to 


SOUTHERN Di*IRICT COURT REPORTERS. U.S. COURTHOUSE 


voix Miam p SPW YORK NY eee 


4658 4064 
mmbr 15 


each defendant, remember -- was a member of that conspiracy. 
That element, too, as I have pointed out already many 
times, must be established beyond a reasonable doubt, as 
I have defined reasonable doubt for you. 

In short, whether or not a defendant was a member 
of a conspiracy may be determined upon the reasonable 
inferences to be drawn from all the evidence in the 


case, including the evidence that you heard as to his 


own actions, his own conduct, his own connection with the 


acts and conduct of the other alleged co-conspirators. 
Putting it more succinctly, the government must prove 
that the PPS knowingly and wilfully joined the conspi raqy 
during the period of its operation with the intent and 
purpose of furthering its objectives. 

I want to caution you that mere association 
with one or more conspirators does not make one a member 
of a conspiracy. Mere presence at the scene of a crime 
and knowledge that a crime is being committed are not 
sufficient without more to establish that a defendant was 
a participant in the conspiracyor aided d abetted the 
crime. Likewise, mere presence at conspiratorial 
discussions and knowledge of the existence of the conspiracy 


are not sufficient by themselves and without more to 


establish that a defendant was a member of the conspiracy. 
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In other words, in order to convict, you must 
find from the total trialrecord that he was a participant 

in the conspiracy, il not merely a knowing spectator. 

You must focus upon the defendant's relationship to the 
crime, and not soleiy upon his relationship with others 
accused of committing the crime. His relationship to the 
crime must be sufficiently substantial to satisfy the 

concept of personal guilt. 

What is necessary is that the defendant participate 
with knowledge of at least some of the purposes of the 
conspiracy and with intent to aid in the accomplishment 
of those unlawful ends. How, that does not necessarily 
mean that he has to do what we call spade work. He can 
get on the telephone, make a couple of calls, and he is 
as much a member of the cy as the fellow who is 
doing something every other minute in connection with the 
furtherance of the conspiracy, so long as the defendant 
in making that telephone call, or whatever other simple 


thing he may have done, was a member, a knowing member, 


a willing and knowing member of the conspiracy. 


A defendant may not know all cf the conspirators, 
yet if he knows there is a conspiracy and if he has knowl- 
edge of its basic common objectives and aims and joins it, 
then he adopts as his own the past and future words and 
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acts of all the other cbnspirators in furtherance of the 
conspiracy, as he understands it, even though he may not have 
been present when the words were said or the acts were 

done. 

A person becomes a member of a conspiracy by 
associating himself, however informally, witi. the common 
plan or scheme, knowing the central aim or principal 
purpose of the overall plan or scheme and intending to 
aid in some way, even a minor way, to bring out the 
success of the plan or scheme, and hence it comes about 
that you have the captains and the lieutenants and the 
tellow on the lowest rung of the ladder. I don't think 
I need to expand upon it every time there is a conspiracy 


involving such personages, the captain does not call in 


the little fellow and tell him all the details of each 


step that is going to be taken. The test is whether 
each one of them knows the aims of the conspiracy and 
participates therein to some extent. 

And so, the basic question is, what was the scope 
of and nature of the agreement as the defendants saw it? 
What persons and what kinds of activities did he have a 
good reason to believe were involved in furtherance of 
the aim of tbe conspiracy? Knowledge is a matter of 
inference from the facts proved. It is not necessary that 
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a defendant be fully informed as to the details of the 
scope of the conspiracy in order to justify an inference 
of knowledge on k To have guilty knowledge, a 
defendant need not know the full extent of the conspiracy 
and all of its activities and actors. However, there 
is need to find, and find beyond a reasonable doubt, 
that a defendant charged with a conspiracy had knowledge 
of the general illicit purpose of violating federal law. 
Accordingly, to find a defendant before you guilty 
under the conspiracy count, you must find that he entered 
into the conspiracy with specific criminal intent and 
knowledge. The only way you have of answering or 
arriving at the state of mind of a defendant in the case 
before you is to take into consideration all the facts 
and circumstances shown by the total evidence. 

I repeat, direct proof here with regard to 
wilful or wrongful intent or knowledge is not necessary. 
They may be inferred from acts or a combination of acts. 
These are questions of fact to be determined from all the 
circumstances by you, and you alone. 

I repeat, a conspirator need not know all the 
members of the conspiracy. A conspiracy and a defendant's 


participation therein may be inferred from such facts and 


circumstances in evidence as logically tend to sustain that 
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inference. The independent evidence of illicit association 
in a conspiracy may be totally circumstantial. To find 
any defendant guilty of conspiracy, you must find that he 
knowingly and intentionally participated therein. This 
means that a party acted deliberately and with knowledge and 
purposely participated therein, intending to violate the 
law, rather than through inadvertence, mistake or negligence. 
In determining whether or not a defendant, or 
any other person was a party to or member of such a common 
plan, the jury are nct to consider what others may have 
said or done. That is to say, the membership of a 
de fend int, or any other person, in such a common plan must 
be established by evidence as *o his own conduct -- that is, 
what he himself knowingly said or did. 
If and when it appears from the evidence, direct 
or circumstantial, in the case that such a common plan did 
exist, and that the defendant was one of the members 
of the plan, then the acts and statements by any person 
likewise found to be a member, may be considered by the 
jury as evidence in the case as to the defendant found to 


have been a member, even though the acts ad statements 


may have occurred in the absence and without the knowledge 


of the defendant, provided such acts and statements were 


knowingly done and made during the continuance of the common 
plan or conspiracy, and in furtherance of some intended 
object or purpose of the plan. 
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Otherwise, any statement or admission made or 
act done by one person, outside of court, may not be 
considered as evidence against any person who was not 
present and did not see the act done, or hear the statement 
made. 

To sum it up, the government must establish 
beyond a reasonable doubt that a defendant, aware of its 
purposes and objects, entered into the conspiracy with a 
specific criminal intent, that is, that a defendant knowingly 


did an act which the law forbids, purposely intending to 


violate the law. 


Should you find that a conspiracy existed and 
that based on proof of its actual participation therein 
a defendant was a member, and that is established beyond 
a reasonable doubt then.the acts and declarations -- and I 
know this sounds -epetitious -- then the acts and 
declarations of any other person you may find was also a 
member of the conspiracy made during its pendency and in 
furtherance of its objectives are considered to beacts of 
allthe current members, even though they were not pre- 
sent. 

This is so because when persons enter into 
a conspiracy to accomplish an unlawful end they become 


responsible for one another in carrying out the conspir- 
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acy and thereafter the acts and declarations of others whom 
you find to be members of that same conspiracy may be 
considered against the defeadant if you find the defendant 

to be a member of the conspiracy when those acts or 
declarations occurred, and if those acts are done and 
declarations made in furtherance of that very same conspiracy 

We come now to the l.w on overt acts. 

I gave you the simple example, that rough 
example, of a telephone call made, what hour does the bank 
close in the evening? That is an overt act made in order 
to carry out or further the objective of that conspiracy 
between A and B to rob the bank. 

And so we come to a more detailed enlargeme 
Of what the law means by overt acts. That is the third 
element of the conspiracy count that you must consider, and 
that must be established beyond a reasonable doubt, as I 
defined reasonable doubt for you, like each element, and 
that is whether an overt act took place. 

The offense of conspiracy is complete only when th 
unlawful agreement is made znd any single overt act to 
effect the object of the conspiracy is thereafter com- 
mitted by at least one of the conspirators. 

What is the overt act? I have already indicated 


to you it is anystep or any action or conduct, even innccen 
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on its face, like a telephone call, which is taken to 
achieve, accomplish or further *he object. ve of the conspir- 
acy. 

The purpose of requiring proof of one overt 
act is another example of the understanding of the 
legislators of human behavor. Why do they insist that 
there should be an overt act in order to complete the crime, 
and without the overt act proven beyond a reasonable 
doubt a defendant must be acquitted? 

For the simple reason that the overt act shows 
the intent to go forward with the plan, that they dn t 
abandon it, that A and B didn't talk about robbing the 


bank and then said "Oh, let it go." 


determined 20 go forward, that the plan was not abandoned, 
that it was being translated into tangible overt action. 

Thepurpose of requiring proof of one overt act 
is that while parties might conspire amd agree to violate 
the law the, may change their mainds and do nothing to 


carry it into effect, in which event it will not constitue 


| 
| 
| 
| 
But when one takes a step that shows that they 


an offense. 
The overt act need be neither a criminal act nor 
the very crime which is the object gf the conspiracy. 


It need not be committed by the particular defendant 
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under consideration. 

Let me read you an example of an overt act. 
They are all in the indictment and you are going to 
get them. They are on three legal sheets among 24 in 
number, and I don't propose to read them except to give you 
an example here and there. 

"One: In or about February 1973 defendant 


Ernest Malizia met co-conspirator Mario Perna at the Ever- 


| 


green Bar at 490 Fifth Avenue, Brooklyn, New York, and had a | 


conversation. 


"Two: In or about February 1973 defendants 


Ernest Malizia and Frank Pallatta, also known as 'Bolot', 


also known as 'Nose', met in tne Broax, New York, and 
rode in an automobile. 

wv P In or about March 1973 Defendant Frank 
Pallatta, also kown as 'Bolot', also known as 'Nose', 
met defendant Ernest Malizia and co-conspirator Mario Perna 
at the Raceway Diner in Yonkers, New York, and discussed 
narcotics.” 

Those are the alleged overt acts. I repeat: Some 
of them are perfectly innocent on their face, but the 
government must under the law allece some, but not all, 
of what it contends are the overt acts. 


You see, I íiepeat again, that parties may conspire 
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and agree to do an unlawful t ing, and they may change 
their minds and not go through with it and drop it and pull 
out of it right away, and so the law says when you do an 
overt act, however, in furtherance of it, that shows you wer 
in it, to use the vernacular, you had not abandoned it, 
you undertook to fulfil its object. 

The prosecution under our law, is not required 
to set forth in the indictment each and every act on which 
it relies to establish the conspiracy or the defendants' 
participation therein, nor is it required to prove each 
overt act which may have occurred during the furtherance 
of the conspiracy. It is required to prove at least one 


such act did take place. The overt act or step essential 


conspirators nor is it required thac each of the conspirator 
participate in or commit that particular overt act. It is 
sufficient that such wert act was performed by any one or 


some of the conspirators. This is so since the act of one 


| 
| 
| 
| 
to sustain a conspiracy need not implicate all the 


conspirator, as I have already pointed out, done in 
furtherance of the conspiracy, bec.wes the act of all the 
conspirators. 

The quilt of a conspirator is not measured 
by the extent or the duration of the participation in the 


conspiracy, nor is it necessary that he received a 
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2 | pecuniary benefit for his participation. That is the 

3 i law. If a defendant participated in the conspiracy 

4 to a more limited degree than others, or if he received 
5 less benefit than others, he is equally culpable so long 


6 as he was in fact a conspirator. 
7 As alleged in the indictment, the conspiracy 
8 commence; on or about January l, 1973, and continued until 
9 on or about July 10, 1975. It is the law that the govern- 
10 ment need not prove that the conspiracy existed over the 
11 whole course of time which is alleged in the indictment; the 
12 Juration of a conspiracy may be very short, it may be very 
13 long, it may test even for many years, or during parts of 
14 each year. 
. 15 You must bear in mind that once formed a par- 
16 ticular conspiracy must retain throughout its existence 
17 the same basic agreement and the same objective present x 
" 18 when the conspiracy started. It must be the same conspir- 
| 19 acy, not some other conspiracy. : 
20 If you don't find such a single overall conspir- 
v 21 acy, the government will have failed to establish the i 
22 singe overai! conspiracy as charged in Count 1. ? 
If you find tha. within that period all the 
elements of this crime have been demonstrated to your 
25 satisfaction beyond a reesonable doubt, as I have defined 
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reasonable doubt for you, then that crime becomes complste. 


5 Having endeavored to drive home the significance 
of these propositions of iaw which you must -- not may -- 


must follow and apply, let me read you -- because now you 


have the meaning now these words will mean something to 
you, I hope, I feel confident -- the exact language of 


Count l in the indictment. 


The grand jury charges from on or about the 


lst day of January 1973 and continuously thereafter up to 
and including the date of the filing of this indictment in 
Southern District of New York Joseph Magnano, also known as 
{ 


Joe the Grind, Frank Pallatta, also known as Bolot, also 


known as Nose, Firhard Bolella, Louis Macchiarola, also 


— — ied DI 
p [^] SA — 
——M—M _—__ ˙—rXið]ꝛͤñ;] ã?2Qj̃̃˖ —ũÜw c! ů QC 


15 known as Red Hot, Michael Carbone, Dominic Tuf aro, also kno 

16 as Donnie Boy, Frank Ferraro, also known as okooch, Carmine 
17 Margiasso, also known as Charlie, Anthony DeLutro, also 

18 known as Tony West, Anthony Soldano, also known as Tony, 

19 Joseph Malizia, also known as Patsy Pontiac, Ernest 


Malizia, John Gwynn, William Chapman, also known as Chappy, 


St. Julian Harrison, Frank Lucas, Gerard Cachoian, also 


known as Coco, Roberto Rivera, and Gabriel Rodriguez, 
also known as Cass, also known as Cassanova, the defendants, 


and Frank Caravella, Alex Pulphus, Joseph Condella, 


es. 8 EN 


Jose Ramos,-Mario Perna and Anthony Verzino, named hercin as 
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co-conspirators, but not as defendants, and others 
to the grand jury unknown, unlawfully, wilfully, and 
knowingly combined, conspired, confederated, and agreed to- 
gether and with each other to violate Sections 
so and so and so and so -- and those are the sections dealin 
with the illegal possession of prohibited narcotic 
substances. 

The conspiracy goes on. 

Two: It was part of said conspiracy that the 
said defendants unlawfully, —T" and knowingly, would 
distribute and possess with intent to distribute Schedule 1 

i 
and 2 narcotic drug controlled substances, the exact amount 
thereof being to the grand jury unknown, in violation of 
Congressional Act No. such and such and such and such. 

I have a feeling of contentment that this reading 
falls upon undérstanding ears. 

And then is set forth the overt acts in three 
full pages. 

Let me take up the subject of multiple conspiracy. 
Someof the defendants have con tende that the government's 


proof fe Is to show the existence of the one overall conspir 


acy which this indictment charges. They argue that no 


conspiracy existed, or if in fact one did exist then at 


best the evidence shows several separate and independent 
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conspiracies involving various groups of the defendants. 

Proof of several separate conspiracies is not 
proof oi the single overall conspiracy charged in the 
indictment unless one of the several conspiracies proved 
is the single conspiracy which the indictment charges. 

So what you must first do is determine whether the 
conspiracy charged in the indictment existed between two 
or more conspirators. If you find no such conspiracy 
existed then you acquit. However, if you are satisfied 
that such a conspiracy existed you must determine who the 
members were of that conspiracy. [f you find that a par- 
ticular a is a member of another conspiracy, not 
the one charged in the indictment, you must acquit that 
defendant. 

In other words, to find a defendant guilty you 
must find that he was a member of the very conspiracy 
charged in the indictment and not in some other conspiracy. 

In determining whether a given conspiracy 
exists you may consider what the evidence shows 
as to the changes of personnel and activity. You may 
find a single conspiracy even though there were changes 
in personnel or activities, provided you find that some 
of the conspirators continued throughout the life of the 


conspiracy and that the purposes of the conspiracy contin- 
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ued to be those charged in the indictment. 

The fact that the parties are not always 
identical does not mean that there are separate c n 
spiracies. In other words, if at all times the a. Jed 
conspiracy had the same overall primary purpose and the same 
nucleus of participants the conspiracy would be the same 
basic scheme even though .n the course of its operation 
additional conspirators joined in and performed additional 
functions to carry out the scheme while other; were nct 


active or had terminated their relationship. 


| 
| 
If you decide that the conspiracy charged 
st 


in the indictment existed between any of the defendants ycu m 
then decide as to each defendant individually whether he 
joined the conspiracy with knowledge of any of its 
purposes. 

In determining whet her any defendant was a 
party each is entitled to individual consideration 
of the proof respecting him, including any evidence of 
his knowledge or lack of knowledge, his status as a partner, 
or supervisor, his participation in key conversations, 
his participation in the plan, scheme, or agreements 
alieged. 

Does that come through? 


The law on conspiracy is clear, but a con:piracy 
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itself is an unusual, unique and characteristically 


exceptional type of, offense. In spreading a net to catch th 
participants the main operatives as well as the so-called 
little guy may be scooped up. The evidence as to some, 
including the big and iittle, may meet the test warranting 
conviction, while the test as to others may be insufficient 
The big as well as the little may escape altogether from 

the net. The net may hold the small but not the big, or the 
big and not the small, or some of both. 


As the United States Court of Appeals cbserved 


"When the government throws out its Di conspiracy net to 


catch the big fish in the criminal sea it has to be aware 


that an occasional mi-now may wriggle free." 


We now come i» consideration of the law 


mdbor 31 


Now a few words about what the law means by 
direct and circumstantial evidence. 

I believe in giving examples. I believe in 
translating and making meaingful the heavy language of 
the law, and I will do it here again. 

I am looking at you. That is direct proof. 

I see you with my eyes. Suppose I asked the clerk, 

is the juzy here? And he says yes. I don't see ycu when h 
tells me that. That is circumstantial evidence that this 
very same jury is here. 

After all, I don't call your names off every singl 
time and look at every single one of you. That is 
circumstantial evidence that you are here, even though 
I don't look at you. 

Suppose I gave you this language and didn't give 
you examples. Would you understand it? Generally, 


the proof offered is of objective facts and circumstances 


from which one in terms of common experience can rationally 


and logically include the ultimate fact. But with that 
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example it comes home, doesn't it? I hope. Do you get 
it? Do you get it?, Does anybody fail to get it? 

Here is a common example used by judges over and 
over again. 

You came in today. The good Lord was kind 
and gave us a shining sun, and youare here. And suddenly 
somebody comes into the room and he is dropping wet, and 
he sits down and a veritable puddle forms at his feet. 
You didn't see the rain. That is circumstantial evidence 
that is has been raining. 

If you looked at the rain with your own eyes 
that would WR? evidence, and that is all thereis to it 

It is rare that there is di rect evidence on this. 
Knowledge is generally shown by circumstantial evidence. 
And so direct evidence is testimony as to what a witness 
saw, heard, or observed, what he knows of his own knowledge. 
Circumstantial evidence, on the other hand, rests on an 
inference. Proof is given of facts, like the umbrella, 
wet clothing, and one infers therefrom what reasonably 


follows in the common experience of mankind. 


believed, is of no less value than direct evidence. 


I point out to you that circumstantial evidence, wi 


There is absolutely no requirement that proof 


of a crime and a defendant's guilt be by either or both 
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types of evidence. The only requirement is that the. 


proof, circumstantial or direct, or all of one or all of 


the other, be beyond a reasonable doubt. 

Now we come to accomplice testimony. Perna, Verzino. 
What's an accomplice in the eyes of the law? I am sure 
you know it. An accomplice is any person who participates 
in the commission of an alleged offense. 

The accomplice, an associate in performing 
a crime has the purpose of either promoting, facilitating, 
incurring or aiding another in committing a particular 
crime. The fact a number of government witnesses are 
accomplices si have criminal records is to be carefully 
considered by yov as bearing upon their credibility. 

It is to be expected that the participants in 
an enterprise so unholy and so illegal will not be 
upright gentlemen. 

Nevertheless, that doesn't say that you can 
settle for less than what the law demands, You must 
realize, I am sure, that in the prosecution of a trial 
the government is frequently called upon to use witnesses 
who are accomplices. Often it has no choice. 

This is particularly so in case of conspiracy. Frequently 
it happens that only the members of the conspiracy and he 


or their accomplices have evidence which is relevant to 
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and important to the case. 

However, it does not follow, because a person 
has ach nowledged participation in a crime, or is an 
accomplice or has a criminal record, that he is not capable 
of giving a truthful version of what occurred. That is for 
you to decide. 

As with courage, so it is with truthfulness. 
It frequently comes from the mostly unlikely sources. 
Those from whom we rightfully expect the truth very ‘often 
we find it not forthcoming, and those from waom we would 


hardly expect it, from them sometimes a writable avalanche 


of convincing disclosure gushes forth. 


The testimony of such persons, however, Should 
be viowed with caution, must be scrutinized with the utmost 


circumspection. 
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What about a defendant who did testify? Two of 
them took the Kegel What has the law got to say’ as 
to them? As to DeLutro and Gwynn? 

The law permits, but does not require, a 
defendant to testify in his own behalf. The testimony 
of DeLutro and Gwynn is before you. You and only you can 
determine how much credibility or believability their 
testimony is entitled to or how little. 

However, I instruct you that it is the law that 
interest creates a motive to give false testimony, that 
the greater the interest the stronger is the temptation, 
and that the interest of a defendant in the result of 
trial is of a character possesed by no other witness 
is, therefore, a matter which may affect the credence 
shall be given to his testimony. 

However, let me point out that the fact that the 
defendants DeLutro and Gwynr have such an interest in the 
case does not mean that they will testify falsely. It is 
for you, the jury, to decide whether they testified truthfull 


and how much weight to give to their testimony. 
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Now a few wor- as to the use of informants. 
There has been testimony wi*h respect to the use of persons 
sometimes referred to as informants or informers. These 
services are availed of by government agents at times t^ 
obtain introductions to persons suspected of violating 
the law. There are Size types of crime where, without 
the use of informants, detection would be extremely 
difficult. Frequently, it is necessary to get leads 
for introdu:tions to persons allegedly engaged in illegal 


activities or otherwise to aid enforcement officers. 


informers, provided the rights of a defendant are not 
violated. Whether or not you approve the use of an 


informant in an effort to detect law violation is not 
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The law from time immemorial has permitted the use of 
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to enter into your deliberations. I wiil tell you -- 


I don't mind including this -- that the representatives 


of the government to use informants sometimes take their 
lives into their hands. It takes courage to deal so often 
with these despicable characters in order to know where the 
fire is going on and where the rot exists and where the 

cash or the secret hiding places can be found. You are 

not going to go look for it: someone has to. The quescion , 
is, what was done here in this case? Was it done with that 
kind of high motive or was it not? Was there pollution 
that runs amuck here, or is it confi-ed? Or is there 


any, really, when you come to add up all the evidence? 
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YOUR RIGHTS 


Place "V, V. (VY. 
Date (77. Ce o Zei 


Time E gS E — 
Before we ask you any questions, you must understand your rights. 
You have the right to remain silent. 
Anything you Say can be used against you in court. 


You have the right to talk to a lawyer for advice before we ask you any 
questions and to have him with you during questioning. 


If you cannot afford a lawyer, one will be appointed for you e any 
questioning if you wish. 


If you decide to answer questions now without a lawyer present, you 
wil! still have the right to stop answering at any time. You also have the right 
to stop answering at any time until you talk to a lawyer. 


WAIVER OF RIGHTS 


I have read this statement of my rights and I understand what my rights 
are. Iam willing to make a Statement and answer questions. Ido not vant a 
lawyer at this time. I understand and know what I am doing. No promises or 
threats have been made to me and no pressure or coercion of any kind has been 
used against me. 


ai 
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YOUR RIGH TS 


e WT 


: ask you any questions, you must understand your rights. 


You have the right to remain silent. 


Anything you say can be used against you in court. 


You have the right to talk to a lawyer for advice before we ask you any 
questions to have him with you during quest’ ‘ng. 


uf yua cannot afford a lawyer, one will be appointed for you before any 
questioning if von wish. 


L you decide to answer questions now without a lawyer present, you 
will still have che right 'o stop answering at any time. You also have the right 
to stop answering at any time until you talk to a lawyer. 


WAIVER OF RIGHTS 


I have read this statement of my rights and I understand what my rights 
are. Iam willing to make a statement and answer questions. I do not want a 
lawyer at this time. I understand and know what I am doing. No promises or 
threats have been made to me and no pressure or coercion of any kind has been 
used against me. 4 


Witness: e KN SA 


E Js | 
Witness: CLA, Memo SA, FEL , NY 131 
IP 


Time: S16 AM ) 
A 
{i [ "I, Mario Anthony Perna, have been made aware of the 


identity of Special Agents Edward J. Holiday and Robert F. 
Kaminsky, whose names appear as witnesses on this page, and of 
the nature of ones tion they cesire to ga re which relate io ny 
escape from the Federal Hous: of Detention in New Yorn city on 
September 22, 1974, anc prior events connected to that escape. 


hh Kee 


LE 
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mf "I make the following statement freely and voluntarily 
and wish to make clear at this time that this statement is being 
made by me to further clarify and add to statenents made by me 
on October 11, 1974, and October 13, 1974, Further, I am 
making this statement at this time to disclose the involvement 
of members of my family, friends, associates, and a member of the 
clergy, which I previously had desired to protect. 


"My earlier statement concerning obtaining and using 
& brass plate taken from a stair at the Federal House of 
Detention was fictitious. Furthermore, I dii not make the second 
and third docr keys from impressions supplied by Correction 
Officer Giannino. As I indicated earlier in this statement I 
fabricated information concerning the brass plate and the fact 
that I made the second and third door keys in an effort to 
misdirect the investigation so as to avoid implication of the 
peop.e I referred to above, 


"In June or July of 1975, while an inmate at the 
Federal House of Detention in New York City, I did make the 
first key to the first of three doors nec ssary to negotiate 
(leo à Su:cessful escape; however,- the key I made did not work 
and I discarded it. That first attempt was made by using a 
Scrap piece of brass supplied to me by innate Fiocconi, who 
later escaped with me. I then made another attempt at the 
first door key by using a file to gouge channels into a piece 
of metal. No guard aided me in my attempt to duplicate the 
first door key and I merely closely observed that key on the 
keyring hanging from the guard's belt, over a long period of time. 
After starting construction of this key, inmates Luppes and 
Fiocconi asked me to attempt to line somebody up, namely a 
locksmith, to assist us. At about this time I was visited by 
my brother, Pasquale Perna, whose nickname is Patty, age 50 or 
5l,-«hc resides at 5 First Street, Har ison, New York, and during 
Gais it with my brother we discussed having a key made. My 
brother said he thought he knew someone who micht be able to 
make a key. As. srt time later I was visited by my girlfriend, 
Yvonne Cruz, and during that visit, whic^ as a contact visit, 
I gave her a drawing which included dire ons of the first 
door key, which I obtained only through visual observation of 
that key, and by using tongue depressors, cheese and bread 
dough to obtain dimensions. Yvonne gave the arawing to my 
brother, Pasquale, and ne in turn contact locksmith, wno 


^ do not know but who is known to my broséérf and to Yvonne. 


I do know tnat the locksmith is an elderly man, retired, who 
WT in Harrison, New York or New Rochelle, New York. 


DI 
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2 | is a crime in and of itself separate and apart from the | | 
3 | crime of importation, purchase, sale, and transpo: tation | 
4 of narcotics. 
5 I can hear you almost say "If you say that again 
6 I am gcíng to scream, Judge." tj 
7 I hope that's the last time. The rule is | 
8 otherwise, nowever, with regard to the substantive vio- | 
3 lations of the narcotics laws, about which I am now b 
10 instructing you. Here you must be convinced beyond | 
il a reasonable doubt that the substance possessed or 
distributed was in fact a narcotic drug. | 
' 
It is not necessary that that be proved by 
14 direct evidence. Just as with an, other component cf the : 
15 crime, the existence of and dealing with narcotics may 
16 be proved by circumstantial evidence. There need be no 
17 sample placed before you, nor need there be testimony by 
qualified chemists, as long as the evidence furnishes 
19 ground for inferring that the material in question is 
2 narcotics. 
21 There are several categories of circumstantial 
2 evidence which you may consider as to whether a given defend 
3 ant Pss possession of the narcotic druy as charged in each 
24 subst. tive count. One, the testimony that someone had 
25 perscnally tested samples of the powder from each shipment. 4 
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were handled, such as code words, concealment of the sub- 
stance, and so forth. Three, the fact that the substance 
in which they were dealing was a white powder. Four, 


the high prices paid in cash for the substance. 


Five, the lack of complaint on the part of the 


purchasers. Six, descriptive language used by certain i 
transa-tions. Seven, the  .ite powder in evidence which db 


10 counsel : ,pulated to be heroin hydrochloride. if 
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Two, the secrecy and deviousness with which the transactions | 
| 
| 
My throat is getting a little sore. We will ' 
take a few minutes recess. : 
(Recess.) 
Before I conclude this portion of the charge there 
-is one other statute that I must discuss with you. 
16 It is not necessary for the government to show 
17 that the defendant you are considering physically committed 
the crime himself. It is also a crime, however, not only to 
commit the illegal acts to which I referred but to 


aid or abet or procure or induce another person to commit 


such acts. That is based on what we call the aiding and = 


e ta — — Le — 
E w to — «€ Oo ~N o Cp — [^] 1 — 
. . p — 
a 
KR e 


abetting statute, and it is very simple. Here it is: 


United States or aids, abets, counsels, commands, induces, ! 
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or procures its commission, is punishable a a principal." 
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That statute, therefore, provides that a person wh 
aids and abets another to commit an offense is just as 
guilty of that offense as if he committed it himself. 
Accordingly, you may find a defendant guilty of tle of- 
fense charged in Counts 2, 3, 4, 5, 14,15 and 16 Sr Ente! 
indictment if you find beyond a reasonable doubt that anothe 
person committed the offense charged in those counts and 
that the defendant you are considering aided and abetted 
that person in effectuating it. 

To determine whether a defendant aided and abetted 
the commission of an offense you should ask yourself these ^ 
questions. pid he associate himself with the venture, 
did he participate in it as something he wished to bring 
about. Did he seek by his actions to make Lt succeed? 

If he did, then he is an aider and abetter. 

Of course, to find a defendant guilty of aiding 
and abetting you must find something more than mere 
knowledge on his part that a crime was being committed. 
for a mere spectator, as I have told you already, it not 
a participant. But in order to ccnvict it is not necessary 
that you find that a defendant himself did all of the crimin 
acts since participation in the crime can be found 
if you find he aided and abetted, in other words, that he 


assisted another in committing it. 
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Af ter all, it is not uncommon that in any com- 
bination of persons, to achieve a common goal, legal or 
illegal, each verson has a different -- and I keep repeating 
this -- not a duplicating job to do in going about the 
attainment of the common purpose? 

So the law provides that anyone who knowingly 
aids or abets another in any manner in the commission of 


a crime is equally guilty of the commission of that crime 


and is himself a principal and may be charged directly 


with the commission of a crime as principal and convicted 
upon such charge, although the evidence indicates that he 
only aided ed abetted in the commission of the crime, 
and did not have a major part in the undertaking. 

He aids and abets if knowing the crime is being 
committed what he does actually helps imike it possible 
or cause the commission of the crime. 

Now let us go further . Counts 2, 3, and 4 
of theindictment charge Joseph Mangano, Frank Pallatta, 
Richard Bolella, and five others who are not on trial, with 
the substantive offense of distribution of heroin and 
possession with intent to distribute heroin. There is 
another way that you may find these defendants guilty of 


these three substantive counts besides under the 


principles I have just given you relating to aiding and 
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abetting. 

If you find that a conspiracy to distribute 
heroin existed, that these three defendants were members 
of it, and that the offenses charged in Counts 2, 3 and 
4 were actually committed by ode SEE of the same con- 
spiracy in furtherance of the overall plan, you may find thege 
three defendants guilty of these substantive offense, 
even if they were not physically present at the time that 
the offenses were committed. 

In other words, if you find beyond a reasonable 
doubt that the persons identified as Skooch and Charlie 
were members of a conspiracy to distribute or sell 
heroin along with Magnano, Pallatta and Bolella you may 


find Magnano, Pallatta and Bolella guilty of these three 


counts if you determine that Skooch, or Charley physically 


distrib wed the heroin in furtherance of the conspiracy. 

The same principle applies with respect to 
Count 9. This count charges the defendant Soldano and 
another person who is not on trial, Joseph Malizia, with 
distributing and possessing with intent to distribute 
three kilograms of ^eroi- 

You will recall that government Las 
Verzino testified that Mr. Soldano sold him this heroin, 
and that the actual delivery took place in Queens, 
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New York, Queens, New York, is not in the Southern Dis- 
trict of New York. , You may find Soldano guilty of this 
charge, however, if you find beyond a reasonable doubt that 
he was part of the conspiracy to distribute heroin along 
with Verzino and that he sold this to Verzino and that 
Verzino took the heroin into the Southern District of 


New York, which includes Manhattan and the Bronx, with 


the intention of distributing it. In other words, if you find, 


that Soldano was a member of the conspiracy as charged alohg 


with Verzino, and he gave the heroin to Verzino, and that 
Verzino took it into the Southern District of New York with 
intention of EECH it, you may find Soldano guilty of 
Count 9. 

We come now to the words unlawfully, wilfully and 
knowingly. They charge the defendants with having unlawfully, 
wilfully and knowingly committing the offenses set forth 
there. Although these words define themselves never- 
theless they are set forth in the counts of the indictment, 
they have been repeated over and over again, so as to make 
certain no one would be convicted because of mistake, 
inadvertence or other innocent reason. So by use of these 
words unlawfully, wilfully and knowingly the government 
must prove beyond a reasonable doubt a specific intent to 
commit a crime before there can be a conviction as to each 
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count in theindictment. An act or failure to act is done 
knowingly if done voluntarily and purposely and not because 
of some mistake or inadvertence or carlessness or 

other innocent reason. More precisely what is meant 

by wilfully in the eyes of the law, means doing an act 
purposely with bad intent. It means having the purpose 

to cheat or do a wrong. It means with specific intent 

to disregard the tii or do that which the law forbid. It 


regards conscious wrongdoing. 


On the other hand, wilfully does not mean 


inadvertence, carelessness or honest misunderstanding of what 
the law requires. 

And so carlessness, and so forth, is not the 
equivalent of wilfulness. 

Wilfiulness involves the state of the person's 
mind, and that is an Ee of fact as much as the state of 
his digestion. It is an issue of fact which you must 
decide. 

Medical science has not devised an instrument 

which can record what was going on in a person's mind in th 
distant past or what motivated that person. The 
state of a person's mind may be inferred from words, 
from his actions, from his conduct. It has often been 
said you bring into the jury box with you your common 
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sense and the experience of your daily lives in che 


market place, in your home, in dealing with all kinds of 
people. That is what makes a jury such a tremendous 
force for the administration of justice. | 

What a pity it is if not an annoyance to come 
in contact with people whose intellectual achievement is 
restricted to a knowledge of what some books contain. 
Laden down with acknowl^dqment of honors at the academy 
they haven't got common sense, they have no knowledge 
of human behavior; you can pull the wool over their 
eyes, just like taking candy from a baby. They don't 
belong in a jury box. We want people who have lived, 
who have seen the bitter and the sweet, who can judge 
human behavior by actions as well as by words, persons who 
have rubbed elbows with all kinds of people, the mighty 
and the small, and of learned that courage can be found 
with the most ignorant person, and found lacking in those 
who boast of their degrees. 

And so you apply that knowledge that has come 
to you thatmakes you ministers of justice. All that 
knowledge, that is the reason that you are so powerful. 
We want that as well as understanding of the law, your 
‘snowledge of human behavior. You undoubtedly agree 
with the great philosopher that books are a bloodless 
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subé t tute for real life, and spare me from those who have 

not mi more to offer than book knowledge. It is 

obvious) impossible to ascertain or prove directly what 

was the operation of the mind or the intention of any 

defendant. But a wise and intelligent consideration 

of all the facts and circumstances shwon by the evidence 

and exhibits, the entire trial record in this case, 

will enable you to come to a conclusion with a reasonable 

degree of accuracy what were ti- defendants intentions. 
Intent involves a mental attitude with a knowledge 

of a defendant act, and with a knowledge of surrounding 

circumstances. You may draw a defendant and logical 


conclusica. In your every day affairs you are continuously 


called upon to decide from the acts or actions of others 


what their intentions are. Experience has taught us that 


actions speak more clearly than spoken or written words. 

You must rely in part on circumstancial 
evidence in determining the guilt or innocence of a defendan 
or of each defendant in this case. Proof of the 
circumstances surrounding a man's actions can supply 
an adequate basis for a finding that a defendant acted 
knowing and wilfully. The actions of a man must be 
set in their time and place, just as the meaning of a word 
is understood only in its relation to other words in a 

ASS 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE 
FOLE Y " HARE NIW veer NY NL 


mdbr 30 4098 
sentence, so the meaning of the particular act may de- 
pend on the circumstnaces surrounding it. 


Now let me come to another subject, and that is 


t 
| 


l 


similar acts. Remember we have received evidence on 

that subject. I want to be mighty sure that that is 
perfectly clear, too. It deals with the defendant relatin 
to prior similar acts by some of the defendants which 
occurred prior to the conspiracy alleged in the 

indictment. 

Evidence that an act was done at one time 
or on one occasion is not any evidence cr proof whatever 
that a sinita act was done at another time or on another 
occasion. That is to say evidence that a defendant 
committed an act of a like nature may not be considered 
by the jury in determining whether the accused committed 
any act charged in the indictment. 

Then how may it be considered, this evidence 
dealing with prior similar acts? As I told you at the 
time, and tell you again, the jury may consider that 
evidence dealing with alleged acts of a like nature solely, 
solely, solely, in determining the background and 
development of the very conspiracy embraced within the 
indictment before ,.». 

Such evidence relating to prior similar acts 


may not be considered by the jury for any other purpose 
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whatsoever. 

I emphasize, the jury is not to infer that 
the defendants had a criminal propoensity or bad 
character because of that kind of evidence that was 
received. 

Now a few words about what the law means by 
direct and circumstantial evidence, 


I believe in giving examples. I believe in 


translating and making meaingful the heavy language of 


the law, and I will do it here again. 

I am looking at you. That is direct proof. 
I see you with my eyes. 8 upp ze I asked the clerk, 
is the jury here? And he says yes. I don't see you when h 
tells me that. That is circumstantial evidence that this 
ve.; same jury is here. . 

After all, I don't call your names off every singl 
time and look at every single one of you. That is 
circumstantial evidence that you are here, even though 
I don't look at you. 

Suppose I gave you this language and didn't give 
you examples. Would you understand it? Generally, 
the proof offered is of objective facts and circumstances 
from which one in terms of common experience can rationally 
and logically include the ultimate fact. But with that 
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example it comes home, doesn't it? I hope. Do you get 
it? Do you yet it?, Does anybody fail to get it? 

Here is a common example used by judges over and 
over again. 

You came in today. The good Lord was kind 
and gave us a shining sun, and youare here. And suddenly 
somebody comes into the room and he is dropping wet, and 


he sits down and a veritable puddle forms at his feet. 


You didn't see the rain. That is circumstantial evidence 


that is has been raining. 

If you looked at the rain with your own eyes 
that would bh Med evidence, and that is all thereis to it 

It is rare that there is directevidence on this. 
Knowledge is generally shown »y circumstantial evidence. 
Md so direct evidence is testimony as to what a witness 
saw, heard, or observed, what he knows of his own knowledge. 
Circumstantial evidence, on the other hand, rests on an 
inference. Proof is given of facts, Like the umbrella, 
wet clothing, and one infers therefrom what reasonab’: 
follows in the common experience of mankind. 

I point out to you that circumstantial evidence, i 
believed, is of no less value Cha direct evidence. 

There is absolutely no requirement that p- oof 
of a crime and a defendant's guilt be by either or both 
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types of evidence. The only requirement is that the 


proof, circumstantial or direct, or all of one or all of 


I 
the other, * }eyond a reasonable doubt. ; 
Now we come to accomplice testimony. Perna, Verzino. 


What's an accomplice in the eyes of the law? I am sure | i 
you know it. An accomplice is any person who par.icipates | 
in the commission of an alleged offense. 

The accomplice, an associate in performing 
a crime has the purpose of either promoting, faciiicuting, 
incurring or aíding another in committing a particular 
crime. The fact a number of government witnesses are 
accomplices or have criminal records is to be carefully 
considered by you as bearing upon their credibility. 

It is to be expected that the participants in 
an enterprise so unholy and so illegal will not be 
upright gentlemen. 

Nevertheless, that doesn't say that you can 
settle for less than what the law demands. You must 
re."ize, I am sure, that in the prosecution of a trial 

the government is frequently called upon to use vitaes 


who are accomplices. Often it has no choice. 


This is particularly so in case of conspiracy. Frequently 


or their accomplices have evidence which is relevant to 
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and important t^ tne case. 

However, it does not ^ollow, because a person 
has acknowledged participation in a crime, or is an 
accomplice or has a criminal record, ‘hat he is not capable 
of giving a truthful version of what occurred. That is for 
you to decide. 

As with courage, so it is with truthfulness. 
It frequently comes from the mostly unlikely scurces. 


Those from whom we rightfully expect the truth very often 


we find it not forthcoming, and those from whom we would 


hardly expect it, from them sometimes a eritable avalanche 
or convincing disclosure gushes forth. 

The testimony of such persons, however, should 
be viewed with caution, must be %.u....ized with the utmost 
circumspection. 

The fact that Mr. Amorosa is convinced, the fact 
that counsel for the defense are not convincec -- in fact, 
they denounce it with every bit of energy they can ^ring 
in back of their words -- is of no concern to me or to 
you. It is what you think, you the jury. But you must 
be cautious when it comes to relying on the testimony 
of a wicked person who is an accomplice. What I am 
emphasizing is that that particular element or elements 
does not automatically nullify them, but you have to decide 
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that issue, and so you will consider whether the f€estimony | 
was inspired by self-interest, personal advantage, hostili : 
or whatever other human factors may be involved. You TUE 
consider whether the testimony of such a witness was a 
fabrication induced by a promise or even a belief that they 


' 


will receive favorable considerationin their respective 


cases. 
There is no requirement in the federal court 


that the testimony of ah accomplice be corroborated. : 


accomplice, if ycu believe it and find it credible. 
To acquit a defendant you need not find that any 


The test always is 


witness against him has lied. 


"iare you satisfied beyond a reasonable doubt from the 


16 entire record in accordance with the Court's instructions 


of the guilt beyond a reasonable doubt of each of these 


defendants on trial? 


So if you find the testimony of any of these 


` 11 Conviction may rest on the uncorroborated testimony of an i 
| 

accomplices was deliberately untruthful, reject it. If upon 
acautious and careful examination you are satisfied that 
the witnesses have given a truthful version, and the govern- 

ment has sustzined its burden of proof beyond a reasonable 
doubt, in all other respects as outlined in my instructions, 
then you have sufficient proof on which to bring in a 
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verdict of guilty. Otherwise, the defendants are entitled 
to an acquittal. 

Evidence that a person has been convicted in the 
past of certain crimes may be considered by you in de- 
termining the witness' credibility by which ‘s meant his 
worthiness of belief. 

As you contemplate the testimony before you 


of a confessed perjurer, of a confessed accomplice, 


I would suggest you might consider whether he presented an 


instance of purge or perjury. 

Doesthe witness purge himself? Has he for the 
moment BERT ENZ all the rot in the make-up? That is 
possible. Or is this a Machiavellian approach for a very 
personal reason. You have no concern with the 
government's Rad and no concern with the estimate by 


counsel for the defense. I venture none. I just suggest 


to you guides for the weighing of testimony. 
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The government contends that there is aside 

from that kind of testimony from these accomplices, 

Perna and Verzino, other proof which you may regard as 

a reliable character in support of the indictment. Its 
veracity or believability is an issue that can be resolved 
by the jury. 

I would say to you, your greatest challenge is your 
evaluation of the testimony as it came from the lips of 
witnesses and your estimate of the exhibits and the 
stipulations. 


It is your estimate of the testimony given by the 


1 
witnesses, and each of them, that is controlling. Quality 


of proof is really the test. Inconsistencies or 
discrepancies in the testimony of a witness, or between 
the testimony of different witnesses, may or may not cause 
the jury to discredit such testimony. In weighing the effect 
of such a discrepancy, consider whether it pertains to a 
matter of importance or to an unimportant detail, and whether 
the discrepancy results from innocent error or from wilful 
falsehood. 

If you find that any witness has wilfully 
testified falsely as to any material fact, you may reject 
all the testimony of that witness, or you may accept such 
portion or part which commends itself to your belief. 
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In sizing them up in your search for the truth, 
you should be guided by your plain, every day common 
sense. You saw each witness, you observed the manner 
of his givinq testimony. Out of the welter of testimony 
vou are called upon to determine the factual issues in the 
case. Thus, upon all the evidence, you, the jury, are to 
resolve the conflict. 

To acquit a defendant, ladies and gentlemen, 
you need not find, I repeat, that any witness against him 
has lied. The test always is; are you satisfied beyond 
a reasonable from the entire record, in accordance with 
the Court's 1 BESS of the guilt beyond a reasonable 
doubt of the defendant on trial. 

If upon a cautious and careful examination you 
are satisfied that the witnesses have given a truthful 
version and the government has sustained its burden of 
proof beyond a reasonable doubt in all of the respec.s 
as outlined in my instructions, then you have sufficient 
proofm which to bring in a verdict of guilty. Otherwise, 


the defendants are entitled to an acquittal. 


Ask yourselves, "How does his testimony," referring 


to every witness, "impress me?" What degree of credit you 


should give the witness' testimony should be determined 
by his conduct, his manner of testifying, his reltion 
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to the controversy, his bias or impartiality, and the 
reasonable .ss of his statements. Is the witness 
interested in the outcome of the case? Is there a 
motive to testify falsely? Was the witness mistaken? 
Was he correct? 

In other words, whatyou try to do, to use the 
vernacular, is to size up a person, just as you would 
in any important matter when you are undertaking to 
determine whether or not a person is truthful, candid and 
straightforward. | 

A witness may be discredited or impeached by 
contesdiatoéo gg e that at some other time he has said 
or done something or failed to do or say something which 


is inconsistent with his present testimony. The testimony 


of any witness whose self-interest is regarded convincing to 


you is to be considered with great caution and weighed with 
great care. You should consider the witness' intelligence, 
motive, state of mind and demeanor while on the stand. 
You should consider his candor, or lack of candor, his 
possible bias, his means of information, and the accuracy 
of his recollection. If you believe that any witness has 
been impee^hed and thus discredited, it is your exclusive 
province to give that witness' testimony such credibility 
as you think it deserves. Your determination of the 
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credibility of a witness very largely depends upon the 
impression he made upon you and the conviction with which 
he testified, the way he testified. Did it come over to 
you? Did it impress you? Did it touch you? Did 
it affect you? That is for you to consider, not how 
that witness impresses any of the rest of us. 

The fact that a witness is an official 
or an emplovee of the government does not mean by itself 
that you should give greater or special credit to his 
testimony. The testimony of any such witness should be 


weighed and scrutinized in the same manner as any other 


witness who has testified in this case. You judge their 


testimony in the same way, taking into account interest 
or any factor which may have influenced them to color 
orfabricate their testimony. 

Examine with care for the clean or imputa motive 
that prompts the testimony of a witness. Ask yourselves 
after each witness, "What was the witness' motive? Did 
the witness commit perjury in order to get the defendants 
convicted? Orwas his testimony induced by an unflinching 
desire to tell the truth. Ask yourselves whether the 
testimony was adduced because of dislike of a defendant 
or revenge, or for any other impure motive. Does the 
trial record point to a wrongful reason which would 
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prompt the testimony? Or do you believe that a witness 
testified as he knew the facts to be and scrupulously 
observed his oath? All of this is for you to evaluate. 

So, you see, a study of the motive for 
testimony may be a strong indicator, if not a conclusive 
one, as to where truth lies and falsity exists. 

Several prosecution witnesses signed agreements 
with the government wherein they agreed to do various 
things in exchange for certain consideration from the 
government. Specifically, in those agreements they agreed 
to testify truthfully, in good faith, and to reveal in full 
their total involvement and all their associates in the 
crimes charged. These agreements are not any evidence 
whatsoever that those witnesses have, in fact, told the 
truth, or testified in good faith, or have revealed their 
total involvement in the crimes. 

Whether ornot the witnesses have testified 
truthfully, fully and in good faith from the witness stand 
in this case is a question of fact which only you, the 
triers of the fact, can decide. 

Youhave seen very clearly that six of the 
defendants did not take the stand. What has the law to 
say? There have been some words. as to why. Disregard 
all that. I allowed it because there was no particular 
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objection at the time. But we are not concerned with whether 
or not or what induced or what prompted a defendant not to 
take the stand Look at the law, just be guided by the 
law. A de.endant has an absolute right to remain silent. 
He has an absolute constitutional right to sit throughout 

the trial from start to finish without uttering a word or 
presenting a word or a syllable of evidence in his behalf; 


he has a right to demand that the charge be proved beyond 


a reasonable doubt without his participation. No defendant 


in a criminal case is required to testify. 

These are propositions of law, and I hope I have 
convinced you how meaningful they are to a Judge. Whether 
favor a defendant or favor the government, that is the 
law. These propositions of law are bigger thaa you and 
bigger than counsel and bigger than all the people in this 
room, including the Judge. On their preservation depends 
our destiny. If you don't think thatkeen observers of 
t'e scene in America think that the day is not too far off 
when there will be an invasion of the holy ground on which 
justice predicates and holds firm, as with hoops of steel, 
these principles of law, you are mistaken. 

So if you as much as have a shadow cross your 
mind against any defendant because of his failure to 


testify, you yourself would violate your oath. You cannot 
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disreg ard these instructions or any of them. And so I 
repeat to you that a defendant in a criminal case does to 
have to testify, and the fact that he does not testify or 
even if hemlled no witnesses whatsoever cannot be held 
against him in any respect. 

if you will remember what I told you earlier, 
you will see how this natural'y follows. Since the 
burden of proof rests upon the government and never 
shifts, a defendant need not take the stand or call wit- 


nesses. Itstill remains the burden of the government 


to prove the quilt of the defendant beyond a reasonable 


I 


doubt. And so I repeat, in no respect might the fact 


that a defendant has not testified enter into your deliber- 
ations, nor may you draw any adverse inference against 
him by reason thereof. 

All of life is a sort of game, and in the game 
you have certain values to each piece. The presumption 
of innocence is a big piece in favor of a defendant. 

The presumption that I have just announced is also a 

piece in the game of life, and a clean game, not a crooked 

game, and you give those factors their appropriate value. 

But that does not prevent the government, if you think the 

government has done so, from adducing proof which never- 

theless may satisfy you beyond a reasonable doubt as to 
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of the defendant. 

What about a defendant who did testify? Two of 
them took the stand. What has the law got to say: as 
to them? As to DeLutro and Gwynn? 

The law permits, but does not require, a 
defendant to testify in his own behalf. The testímony 
of DeLutro and Gwynn is before you. You and only you can 
determine how much credibility or believabilitv their 
testimóny is entitled to or how little. 

However, I instruct you that it is the law that 
interest creates a motive to give false testimony, that 
the greater the interest the stronger is the temptation, 
and that the interest of a defendant in the result of a 


trial is of a character possesed by no other witness and 


is, therefore, a matter which may affect the credence which 


However, let me point out ‘that the fact that the 
defendants DeLutro and Gwynn have such an interest in the 


case does not mean tiat they will testify falsely. It is 


shall be given to his testimony. 


for you, the jury, to decide whether they testified truthfull 
and how much weight to give to their testimony. 
Now a few words as to inconsistencies -- and 
I am not far from completing this charge. E 
Where a witness has been impeached on the basis 
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of a prior inconsistency, or inconsistent s. cement, he 
may always endeavor to explain away the effects of the 
. inconsistencies by relating whatever circum- 
Stance or circumstances would remove it. 

Thus, fear of consequences of plain speaking, 
jsuch as personal safety of one's self is such a circum- i 
stance and may be considered by the jury in evaluating 
the reasons for the inconsistency. 

An expert was called to the stand, a handwriting 
expert. He offered keeten wader oath. A word or 
two as to the law with regard to such a one. 

n who by education and experience have 
become expert in some art, science, profession, or calling 
may state an opinion as to relevant and material matter 
in which they profess tole expert, and may also state 
reasons for the opinion. You should consider each 
expert opinion reccived in evidence in this case and give 
it such weight as you thirkit deserves. 

If you decide that the opinion of an expert 
witness is not based upon sufficient education and 
experience, or if you should conclude that the reasons given 
in support of the opinion are not sound, or that the 
opinion is outweighed by other evidence, youmay disregard 


the opinion entirely. 
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Now a few words as to a prior conviction. 
The testimony of a witness may be discredited or impeached 
by showing that the denne has been convicted of a felony, 
that is, of a crime punishable by imprisonment for a term 


of years. Prior conviction does not render a witness 


incompetent to testify, but is merely a circumstance pe a 


you may consider ‘n determining the credibility of the 
witness. It is the province ofthe jury to determine the 
weight to be given to any prior conviction as impeachment 


of a witness. 


Now a few words asto the use of informants. 
There has beeh testimony with respect to the use of persons 
Sometimes referred to as informants or informers. These 
services are availed of by government agents at times to 
obtain introductions to persons suspected of violating 
the law. There are itin types of crime where, without 
the use of informants, detection would be extremely 
difficult. Frequently, it is necessary to get leads 
for introductions to persons allegedly engaged in illegal 
activities or otherwise to aid enforcement officers. 1 
The law from time immemorial has permitted the use of 
informers, provided the rights of a defendant are not 


violated. Whether or not you approve the use of an 


informant in an effort to detect law violation is not 
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to enter into your deliberations. I will tell you -- 

I don't mind including this -- that the representatives 

of th^ government to use informants sometimes take their 

lives into their hands. It takes courage to deal so oft« 

with these despicable characters in order to know where the 
| Í fire is going on and where the rot exists and where the i 


cash or the secret hiding places zan be found. You ate 


not going to go look for it; someone has to. The question, 


kind of high motive or was it not? Was there pollution 


that runs amuck here, or is it confined? Or is there 


is, what was done here in this case? Was it done with that 
i 


any, really, when you come to add up all the evidence? 

There is no presumption against the government 
from its failure to call a witness when it appears that 
his testimony would be merely cumulative or repetitious 
and of no greater value than that of witnesses who have, 
in fact, testified. 

Whenever a person is equally available to both 
sides to testify, that is, when he can be subpoenaed to 
testify by either the defense or the government, and , 
neither side calls him as à witness, you are not permitted 
to draw any inferences against either the defense or the 
government for their failure to call that person as a 
witness. 
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You may not draw any inference, favorable or 
unfavorable, towards the gover..ment or the defendants on 
trial from the fact that certain persons were not named 
as defendants or, having been named, are not on trial before 
you now.Those matters are wholly * your concern and 
have no bearing on your function as jurors. i 

Now I bring the charge to a conclusior 


Ladies and gentlemen of the jury, when will you lay down 


as law the letter, the spirit of the law, that a defendant is 


| 
| 
| 
i 
^ 
| 


pres um to be innocent until the government fulfills 
its obligation proving him guilty beyond a reasonable doubt, 
and all those other propositions of law that I havetried to 
emphasize and to delineate for you, each one equally sacred, 
we must not lose sight of the rights of the other party 
in this litigation, the plaintiff, the government. We 
must bear in mind, and I so charge you, an equally vital 
concept o^ justice, defined in classic fashion by the 
Supreme Court of the United States, and hence the law of 
the land, ... justice though due to the accused, is 
due to the accuser also. j 

If you find the law has not been violated, you 
should not hesitate for any reason to return a verdict of 
not guilty. That wouldbe your sworn obligation. 
But, on the other hand, if you should find that the law has 
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been violeted as charged, you should not hesitate because 
of sympathy or any other reason to render a verdict of 
guilty because in your concept of what is required here 
that would be the justice of the case, if you so decide. 
And iff that is our decision, it will also, constitute a clear 
warning thet a crime of this character may not be committed 

i 
with impunity. The public is entitled to be assured 
of this. 

All of these things that I have mentioned follow 
only if, as anå when you are satisfied beyond a reasonable 
doubt as to each of the elements which I told you the law 

makes imperative in order to sustain each of the counts 
set forth in the indictment. 

Under your sath as jurors you cannot and must not 
allow a consideration of the punishment which may be 
inflicted upon a defendant if he is convicted to influence 
your verdict in any way. If you did that, you would clearly 
violate your own oath. That duty rests exclusively with 
the Judge, who, upon the basis of a full official report deal 
ing with the defendants general life pattern of ; 

behavior, imposes sentence. 

The indictment names these eight defendants. 
In determining the guilt or innocence of each of these 
eight defendants, you must bear in mind that guilt is 
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personal. Indeed, I told you that, and I want to say 

it over and over and over again. You got to look at 
the evidence as it relates to Magnano, you got to look at 
the evidence as it relates to Pallatta, you have to look 
at the evidence as it relates to each one, add it all up, 
all the evidence. You don't take one piece of evidence 
and say, "Does that satisfy me beyond a reasonable doubt?" 
Of course not. It has a value. How much weight do you 
give it? None at all? A little bit? A whole lot? 
You take this piece and that piece and that piece. Ask 
yourselves when you add it all up as to a particular 
defendant, is he guilty or is he not guilty. Then you go 
to the next one and the next one. You apply the same 
test. 

Once in a great:while I get a note from a juror 
because I did not make it clear, and everyone does not 
speak up, does not say, "You know, I am really not that 
well informed." Who does that? How unusual is it for 
a person to confess his limittions. The guise under 
which so many people operated. Then when they get called 
to account, they flop on their faces ^D to that moment 
they have gotten away with it -- Silen.., gesture, a 
knowing look. And then all of a sudden they reveal their 


true selves, empty, low, contemptible. Ard there is a 
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great revulsion that ensues. : 
Remember that guilt is personal. The guilt or 
T 
innocence of each defendant on trial before you must 
be determined separately with respect to him, solely on 
the evidence presented against him, or the lack of evidence. 
I repeat, the indictment is in 17 counts, but you 
are to consider only 13. Each count charges a separate 
crime. There are facts and elements common to more than 
one count. But you must consider each count separately 
as to each defendant and return a separate verdict of 
guilty or not guilty “for each count and each defendant 
in the indictment. 
The verdict, whether for acquittal or for 


conviction, must be unanimous. Each juror is entitled 


to his own opinion. You should, however, exchange 


views with your fellow jurors. That is the very purpose 


of jury deliberation, 12 jurors, not one, not three, not 
five, 12. 

You have a right to your opinion, but you must 
discuss it with one another; you must give each the benefit 
of your views. 

And so the law says that you must listen to the 
arguments of your fellow jurors, you must consult with one 
another, you must reach an agreement based solely and 
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wholly on the evidence, if you can do so without violence 

to your own individual judgment, and to employ that high 
degree of genuine courage you justifiably expect, especially 
in these perilous times, from your public officials. 


You should not hesitate to change cn opinion, 


which upon a consideration of all the evidence with your 


fellow jurors, appears erroneous. However, if after 
carefully considering all the evidence and the arguments 
of your fellow jurors you entertain a conscientious view 
that differs from otners, you n not to yield your con- 
victions simply because you are outnumbered or outweighed. 

The exhibits and a copy of the indictment will 
be sent to you promptly. 

If, to help you in your deliberations, you wish 
a point or points in the testimony read, please specify 
exactly as possible just what point you wish the official 
reporter to locate, and it will be read to you, no matter 
how much time it takes. 

Your oath, ladies and gentlemen of the jury, sums 
up your duty, and that is without fear or favor to any man 
you will well and trulytry the issues between these 
defendants and the United States of America according to the 
evidence given to you in open court and the laws of the 


United States, and that is what you swore to do. 
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I have every confidence that you will fulfil your 
sworn obligation as American ministers of justice to render 
a true verdict based solely and exclusively on the facts 
and on the law in this case. 

: If the government has carried its burden in 
6 with the evidence and the law as to the 
defendants, you must not flinch f. om your sworn duty, you 
must convict. But if it has faiied to carry its burden 

as to a defendant, your sworn duty is to acquit. And this 

I say to you with measured tones: You have undoubtedly 
talked about justice in your homes and in your daily affairs, 
in your comings and your goings, as is your inalienable 
right. The point is that now each of you sits in the 
seat of justice. How will you do? Apply your criticism 
to yourselves. Will you sa them as you see them? Will you 
do justice as between the government on the one side and 

the defendants on the other solely on the facts and on the 
law? This Judge has every confidence that you will do 
exactly that. 

Marshal, will you take the jury to the jury room. 

(Jury excused.) 

THE COURT: Are there any exceptions or requests 
by the government? 

MR. AMOROSA: No, sir. 
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prior similar acts, as set forth in the record by me earlier. 
The introduction into this case -- 


THE COURT: You have already elaborated on that, 


and I know whatyou refer to. Tell me what else you have? 


* 
MR. EPSTEIN: May I have a moment, your Honor? 


Your Honor, the only additional exception to the 
Court's charge, your Honor charged the jury that in consider- 
ing the substantive counts they could find that someone 
was guilty if he were in actual or constructive possession 
of the contraband as set forth in the substantive counts. 
Your Honor, I submit under the statutes which are involved, 
the propcr charge to the jury is on aiding and abetting. 

THE COURT: Very well. Exception is noted. 

MRS. OBERMAN: Your Honor, most respectfully 
on behalf of the defendant DeLutro we except to your Honor's 
charge as to the second 1 of the conspiracy, that 
whether a defendant is a member of a conspiracy is a fact 
to be drawn from all the evidence in the case, and again, 
your Honor's statement that the only way of determining 
if the defendant entered into a conspiracy is to take into 
account all the facts and all the evidence in the case. 
We submit that the proper statement of the law is contained 
in DeLutro's request 14, that as to this element the 


defendant's own actions and own conduct and own state- 
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ments must be considered. 

THE COURT: Very well. 

MS. OBERMAN: I have other matters. 

TIE COURT: Go ahead. 

MS. OBERMAN: Your llonor, we also object to your 
Honor's charge that when the government throws out the 
net ard that an occasional minnow may well go free, in 
the context of this case, your Honor, most respectfully 
it could convey an impression of big fish versus little 
fish, and that, I think, was the ground for a motion for 
the severance. 

THE COURT: I get your point. What else? 

MS. OBERMAN: On the example as to circumstancial 


evidence -- 


THE COURT: You take exception to what I said 


about circumstantial evidence. What else? 

MS. OBERMAN: Your Honor, you charge that 
a defendant who testifies in his own behalf may have 
a motive to give false testimony and that the interest 
of the defendant is like that possessed by no other 
witness. 

THE COURT: That is the law. 

MS. OBERMAN: Most respectfully, your Honor, 
we believe -- 
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THE COURT: You take exception? 
MS. OBERMAN: Yes. 
THE COURT: That is it. 


MS. OBERMAN: And especially, your Honor, in light 


ofthe instruction given as to the accomplice testimony, 


that when you weigh one against the other, the defendant 
comes off much the poorer, although the accomplice has an 
equal motive to falsify. 

THE COURT: Very well. 

MS. OBERMAN: And we adopt also, of murse, 
the objections heretofore noted. 

THE COURT: Anything else? 

MR. BLOSSNER: Your Honor, the defendant 
Soldano respectfully requests as to the model instructions 
as to the identification testimony and as to photographic 
identification, which I believe -- 

THE COURT: You take exception to that? 

MR. BLOSSNER: Yes. 

MR. HOFFMAN: Respectfully , your Honor, on behalf 
of Mr. Lucas I except to the following -- i 

THE COURT: Please don't make elaborate speeches 
on this. Just mention the point, because it is now 7:30, 
and I would like to have the jury on their way. I don't 
want to cut anybody sh rt. I don't want any expansion of 
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a thought that I immediately get. 

MR. HOFFMAN : X join in the previous exceptions. 

I except to the charge concerning defendants not 
taking the stand. 

I except to the charge with regard to the statement 
' that the public is entitled to be assured that crimes of *his 
character cannot be committed with impunity. 

I except to your Iionor's statement of the fact 
that when Mr. Lucas' house was searched, cr words to that 
effect, he was found with $585,000 and drugs were found 


in possession of Mr. Lucas. Specifically there 


I 
is no basis for that; there is no evidence of any drugs 


found in Mr. Lucas' house or his possession. 

THE COURT: Wait a minute? Did I say drugs 
were found there? 

MR. AMOROSA: I have no recollection of your 
saying drugs, but Mr. Virella has some recollection of your 
saying drugs. I thought you said money. 
| THE COURT: I SEH money and the envelopes, the 
bags and the machine, sealing machine. I will tell the ju 
if I said anything about drugs being in Mr. Lucas' 
possession, that there were none. I will straighten it out 
now. 

MR. HOFFMAN: I would respectfully request 
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that in straightening it out that you merely say if you 


stated there were any drugs found there, that was a mis- 


I understand to be the evidence, and I intend to straighten 
it out. I don't believe in playing around with a jury. 


MR.HOFFMAN: I respectfully except. 


statement. 
THE COURT: I want to tell them exactly what 
| 


| 
| 


THE COURT: What is it now, Mr. Epstein? 
MR.EPSTEIN: Forgive me. I overlooked one ~ 
exception. I take exception to your Honor's accomplice 
charge, to your Honor's instruction tothe jury on how to 
treat accomplice testimony. Yovr Honor should have 
instructed them as in United States v. Padgent, as set forth 
in my original request. 
THE COURT: Is there anybody else who has an 
exception or a request? 
MR. AMOROSA: Judge, I think on behalf of the 
government something should be said to the jury with respect 
to the identification of the defendant Soldano. I don't 
believe that your Honor said anything with respect to his 
identification procedure in this case. 
THE COURT: I don't see that that particular item 
requires any degree of proof greater than any other 


factual matter. Do you think it has to be established beyon 
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a reasonable doubt? 
MR. AMOROSA: Yes, sir, that is certainly the case. 
THE COURT: What is it thatyou want? Is there 
any portion of the request that you want me to give? 
MR.AMOROSA: Yes. 
THE COURT: What is it? 
MR. AMOROSA: Does your Honor have the request 


before him? 


THE COURT: Just read it to me, sir. 


MR. AMOROSA: Identification testimony is an 
expression of belief or impression by the witness. (AM 
value depends Ke the opportunity on the opportunity of the 
witness to observe the offender at the time of the offense 
and to make a reliable identification later. 

We believe that that should be told to the jury. 

THE COURT: Very well, I will so charge. 

What else is there? 

MR. AMOROSA: That, in substance, need all be 
aid in our opinion. 

) THE COURT: Bring in the jury, marshal, please. 

(Jury in box.) 

THE "OURT: Ladies and gentlemen of the jury: 


There are one or two things I would like to add. It has 


been called to my attention that through inadvertence 
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i refer to drugs being found on the premises with the 
$585,000, at the home of Mr. Lucas. I was wrong if I said 
so. I certainly aig not intend to. What I undoubtedly 
wanted to say was, No. 1, $585,000 in cash; No. 2, the 
material used for those bags, whatever you call that 
| material. You remember it was shown you. I have 
forgotten the name of that kind of material. I know you 
know what I am talki about. And that can of lactose. 
And then, finally, that sealing machine, all of which was 
introduced in evidence. And so please put that in the place 
of what I said. 

You remember that Mr. Blossner on behalf of the 
defendant Soldano argued that the beginning and throughout 


the trial, and certainly during summation, on the issue 


relative to identification of his client. You remember that 


he introduced into evidence that book of pictures, and 


I neglected, or if I didn't neglect, I want to rectify the 
omission of the followinq words with regard to that particula 
de fendant: 

Identification testimony is an expression of 
belief or impression by the witness. Its value depends on 
the opportunity the witness had to observe the offender 
at the time of the events and to make a reliable identifi- 
cation later. 
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Is that what the government consents to? 

MR. AMOROSA: Yes, sir. 

THE COURT: Very well. 

Now, ladies, and gentlemen, the marshal will take 
you to dinner. Take your time. I would like all of you, 
‘the 16 of you, to go to dinner, and then return here. 

And the moment they return, Marshal, the 12 
jurors are to go into the jury room :^ enter upon their 
deliberations. Then the alternates will be excused. 

You understand what 1 am saying. I ask you to be 
good enough as alternates to go along with the jury, not 
talk about TESCH during dinner, and return. Why does 

the Judge say that? Well, these are practical things. 
They happen once in a while. Suppose one ofthe jurors, 
God forbid, does not feel well. He comes back and is 
unable to carry on before the jury enters upon its 
deliberations. < would like to relieve that juror and 
have one of the alternates take over. That is a very 
‘selfish reason, but a very necessary one. T know of 
"in other reason, other than the pleasure of having you 
with us as long as possible. That will permit me to 
impose upon you. And so, will you please do that, unless 
there is some great disadvantage, and I take it there is 


none. I asked the clerk to find that out, and he 
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assured me that all is well on that score. I may not see 


the alternates when they return. I do not want to get of 


tne bench without saying a word to each of you. These 
things are meaingful to me. I know other people take 
these things in stride, they take out of a human being 


all they can exact; they can't duplicate, they don't have 


what it takes to duplicate it; they think it is a lot of 


nonsense, a waste of time; they have not got the capacity 
to do it, and they just dislike everybody who does. 


But may I say to you with all the sincerity that 
I can summon, that I am indebted to you for the inspiration 
that came to me as a Judge to see how each e you clung 
to each word ard showed the spirit of caring. You really 
care about what it is that brings us together, and that 
notion or that caring is .a great cement that holds all these 
parts together. It is really the basis of all religions. 
And so you go with the thanks of the Court. Your contributio 
is enormous; it typifies what each of you has demonstrated. 
Thank you. 

We will announce a recess. 

(The jury retired to go to dinner at 7:30 p.m.) 

(The jury returned to the jury room at 

9:00 p.m., at which time the alternate jurors were 


excused, and the jury commenced its deliberations.) 
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(The following took place at 9:50 P. u. :) 
THE COURT: It is now 10 to 10. About 9:35 


I received the following note from the jury: 
"Judge Cooper: 

"The jury would like tne following: 

"l. Copies of the indictment. 

"2. Copies of charges. 

"3. Pads and pencils. 

"Thank you. 

"Sheila Simon, Fcrelady." 

The clerk tells me that item 3, pads ana rencils, 
have already Keen sent in, and there seems to be some dispute 
as to the indictment. 

Now, ZS is wrong ab ut sending in the indictment? 
What is the government's position? 

MR.. AMOROSA: We think the entire indictment 
Ze it stands now can be sent in. In my openirg remarks 
I referred to these other counts. 

J THE COURT: I did, too, in my charge. I bad 
to read them in order to tell them exactly what was charged 
with regard to the conspiracy. 

What is the defendants' position? 


MR. EPSTEIN: Most respectfully, when your 


Honor read the substantive counts, your Honor omitted 
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Counts ll, 12 qnd 13, which counts refer to defendants 
who have been severed. A copy of the indictment should 
go to the jury, and as to the counts which are not before 
the jury, there is no reason for those counts to go to the 
jury. 

THE COURT: It is an unnecessary burden. 

e 
No. l, you got to delete them; No. 2, I can't see how that 
can be prejudicial one way or the other, the fact that 
there are three other counts. There are a lot of people 
mentioned here who are not e for in any way so far 
as the jury is concerned. Of the whole group only eight 


are on trial, and I have already read substantial parts 


of it. I can't see that is enough of an objection. 


I am going to rule the whole indictment goes in. They 


have the overt acts and everything else. 

MR. J. PANZER: May we just cross out those 
counts that are not to be considered by them, because 
they may become confused. 

THE COURT: Don't worry about that. If I though 
there would be any prejudice, I would go along with you. 
But I have been rattling off names that are unknown to 
them that were mentioned froi time to time, names of those 
who are not on trial right now; and I can't see that adding 


the same recital with regard to three other counts 
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makes any difference at all. There is no prejudice 
there. Send it in. 

They say copies of charges. What I think they 
mean are the overt acts. I would send that in, rather than 
read them. Let us get that resolved. 

Marshal, ask the jury -- and I will wait for 


your answer -- when they say "copies of charges" do they 


| 
' 
| 
L 
i 
j 
mean the overt acts that I referred to when I charged them? ~ 
i 


Ask them if they mean a copy of the overt acts that I 
referred to in the course of i charge, will you, please? 
MR. AMOROSA: Judge, with respect to the 
exhibits, tide are many exhibits which your Honor ruled 
were admitted ae to a limited extent, for instance, 
the Perna agreement, the Vasquez agreement, t e Verzino 
agreement, Min ci die had to delete certain paragraphs 
because of your Honor's rulings. Because of this, 
and not only with respect to just those three, Judge, 
the EEN is going to suggest that we not send 
any exhibits tc the jury -- 
TIE COURT: I am sorry. All the exhibits qo 
in. If you have to go through some cf them, if some have 
to be retyped, that is just too bad. If you want to cover 
up certain parts, that is okay with me. The parts that 


didn't go in, take care of. But don't tell me the jury 
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should not see the actual exhibits because it is an 
inconvenience. That is out. 


MR. AMOROSA: Can we, therefore, send some in 


THE COURT: Certainly, and have the clerk take in 
the others. 

Mr. Bowen, you go right about taking them in. 

What the jury is entitled to, I am going to see 
that they get. 

Now, what do you dy; marshal? 

THE MARSHAL: Your Honor, they want the counts 
in the indictnedt plus the overt acts. 

THE COURT: Give the marshal a clean copy of the 
indictment. That will take care of their message. 

MR. J. PANZER:, Does that include the exhibits 
of the defendants? | 

THE COURT: I am just sending the indictment in 
now. I am ruling that all the exhibits are to go into 
the jury room, and I want you to recite for the record 
what you are sending in to the jury. You are going to be 
held accountable for your recital on the record. 

No. 2, if there is any exhibit or exhibits which 
cannot go into the jury room in their entirety, because 


we ruled that certainportions are not in evidence, 
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then I want those immediately attended to so they can be 
sent in within a matter of minutes. 
Now, you tell me which ones are being sent in 
and give them to the clerk to send in. That is all there 
is to it. 
MR. AMOROSA: Does your Honor want me to 
read into the record the ones I am going to send in? 
THE COURT: That is a common thing you do 
every time. Have the record reveal what it is the governmen 
is sending in to the jury. And the defense will read into 


the record what they are sending in. 


I 
THE MARSHAL: The jury wants to know if 


they can have copies of the indictment. 
THE COURT: No, just the one. 

Get your exhibits together. I will step off the 
bench for a minute. The jury wants them right now. 
are the bosses right now and they get what they want. 

(Recess.) 

THE COURT: Call off the exhibits. 

MR. AMOROSA: The following government exhibits 
in evidence: l, l-A, 2, 2-A, 2-3, 3, 3-A, 3-B, 4-A through 
4-C, 6, 6-A, 6-B, 7, 7-A, Government's Exhibit 8, with the 
exception of paragra^hs 1l, 7 and 8, which will be taken out 


by your clerk, 9, 9-A, 10-A through 10-K -- 11 will not be 
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submitted to the jury, as it is heroin -- 

THE COURT: I already told him the heroin and the 
money would be available if they insisted on it. That is 
it. 

MR. AMOROSA: Did you say the heroin would be 
available for the jury? 

THE COURT: If they wanted to see it, sure. It is 
an exhibit; you will have to produce it. They have not 
asked for it. Why do you make an argument about it? 

MR. AMOROSA: Government's Exhibits 32, 33, 33-A 
33-B, 35, 35-A, 36, 36-A, 3503-F with the exception of the 
first, the sixth and the seventh paragraphs, 37, 37-A, 

38, 38-A, 39-A through C, 40, 41, 42, 42-A, 43-A 


through E, 45, 46, 77, a tape of the Perna conversation 


with Condella, your Honor, which is here, and the jury 


would not be able to make use of it, unless it was on the 
recorder. 

THE COURT: Do you have a transcript? 

MR. AMOROSA: There is a transcript which 
was just admitted as an aid to the jury. 

THE COURT: So there is no harm in that, is there? 
my can't that go in? 

MR. AMOROSA: We have no objection. 

THE COURT: Well, send in the tape and send in the 
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transcript, and if they want the tape played, why, you 

just set up the machine. That is all. The jury is 
entltled to the exhibits. Don't quarrel with them. They 
want them; let them do what they want. If they want the 
heroin, deliver the heroin to them with 15 guards. They 
are entitled to pick it up and look at it. If they want 
the money,let them look at it. It is an exhibit. 

MR. AMOROSA: Government's Exhibit 69 is the 
— P of the conversa‘ion between Perna and 
Condella. 

THE COURT: The chances are they won't want 
to be bothered with any of it. They have already been 
told the heroin and the money is in the vault, or wherever 
I said, and in all likelihood they would have no interest 
in sending for it. But you have to let the jury have 
whatever they are entitled to. They have to resolve the 
guilt or innocence of these people. They have to look 
at these exhibits, not at you and not at me. 

MR. AMOROSA: Government's Exhibit 86, which is 
also Soldano's Exhibit C in evidence, Government's Exhibit 
106, 107 and 108, 112 and 110. 

THE COURT: Does the government represent now that 
it has mentioned each and every exhibit that was received 
in evidence on behalf of the government? 
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MR. AMOROSA: Yes, we have, sir. 

THE COURT: Very well. Turn it over to the marshal. 

Marshal, will you take it, please? 

MR. AMOROSA: There are some additional defense 
exhibits. 

THE COURT: In the meantime, we have already 
wasted too much time. They sent this note in almost 
three-quarters of an hour ago. In most cases the lawyers 
get together, they pile up the exhibits, and in ten minutes 
the whole business is in the jury's hands. 

Let us get going. Give them to the marshal. 

Let him, at Kapp, take that much in. 

Mr. Edward Panzer, the Court designates you as 
the one to collect all the exhibits on behalf of the 
defense. Are N tq do that or do you want 


a little more cime? 


MR. E. PANZER: I am ready.  Magnano's Exhibit K, 


Magnano's Exhibit J, Magnano's Exhibit G, Pallatta's 
H, Pallatta's C, Pallatta's G, Pallatta's B; DeLutro's 
C, Soldano's D and Soldano's C. Those are all the defense 
exhibits. 
THE COURT: Thank you. Do you represent, 
Mr. Edward Panzer, so far as you know those are all the 


exhibits on behalf of allthe defendants? 
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MR. E. PANZER: Yes. 

THE COURT: Marshal, will pu take those into the 
jury room, please. Turn them right over to the marshal, 
will you, Mr. Panzer? 

That takes care of that. 

Mr. Clerk, will you take the jury's note. 

(Jury note marked Court's Exhibit 6 for 


identification.) 


(At 10:55 the jury took its place in the jury 


THE COURT: Madam Forelady and members ofthe 
jury. 8 granted. You would like to adjourn 
at ll p.m. and begin tomorrow at 10 a.m.. I was about to 
send for you when your note came. You have had a full 
day. Go home and have a good night's rest. Come back 
tomorrow morning at 10. 

Always remember -- I have seen these things more 
than you; I have lived a long time and seen how peorle 
behave -- watch yourselves. The case is now inyour hands. 
Someone might be tempted to talk to you, to telephone you, 
to bother you. You let me know immediately. I don't think 


there's a chance of it happening, but it has happened in 


the past. The law has a way of meeting. I hope I have 


NU oM w Ww wa s s 


shown you that the Judge is not afraid to act. If someone 
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does something not proper, I will move right on in. 

That is the only thing I can say of myself. I have done 
it. I will Réning, uh do it until my last days. Nobody 
is going to bother you. As I said, the chances of it 


happening are very small. I want you to know that you are 


to yovr room in the morning. Nobody has a right in there, no 


even themarshal. He knows his place. When you want him, 


^ 


you knock on the door. He is not entitled to be in that 


| 
j 
! 
to be on your guard. Don't let anybody bother you. Go right | 


room.; that is the inner sanctum; That is yours. I can't 
go in there; No one else can go in there where you preside. 
We understand each other. Thank you. Good night. 

(Jury excused.) 

MR. AMOROSA: Do we have your Honor per- 
mission to retrieve the exhibits and bring them back 
tomorrow after the jury leaves? 

THE COURT: You are absolutely right. 

Marshal, go right in now, get all 
the exhibits and Lring them back here in my presence. 

THE MARSHAL: Yes, sir. 

(The marshal complies.) 

THE COURT: Thank you, Marshal. Lock them over 
quickly and tell me whether you have got everyth . 

MR. AMOROSA: Yes, everything appears to ^e here, 
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your Honor. 


MR. E. PANZER: Everything appears to be here. 


THE COURT: Good night, gentlemen. 
(Whereuon, an adjournment was taken to 


October 23, 1975, at 10 o'clock a.m.) 
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REQUEST NO, 1 
“Testimony of an Accomplice 


"An accomplice's testimony is to be received with caution 


and care and weighed with Caution and care. Lxporienceo has shown 


E 
i 


that accomplices may be motivated to place the responsibilities on 
| 


ethers than themselves. Accordingly, an accomplice's testimony 

fi 

should be closely examined, weighed with care, and against the evi- 
| 

I 


dence which may or may not corroborate them, and then you should 

i 

AEAN the testimony such value or weight as you deem inportant under 

ii 

‘the circumstances. An accomplice's testimony implicating a defen- 
I 

dant as a perpetrator of a crime is inherent Ly Suspect for such a | 

ti 


Witness may well have an important personal stake in the outcome of 


the trial. An accomplice so testi.ying may believe that the ane 


i 


dant's accuittal will Nfitiate expected rewards that mav have been | 


either explicitly or implicitly pronised him in return for his plea | 


D 


of guilty and his testimony. You may not convict on unsupported 
accomplice testinonv unless vou believe that testimony, like other 
witnesses, beyond a reasonable doubt. 

United Stater v. Projansky, 465 K. 4 136 (2d Gir. 19 


United tates v. Phillips: 2 satil- L069, 2571, (2d ir. 1970) 
j 


I 


United States V. Padus EP j (20 Cir. 1970) 


REQUEST Ho, S 


INFERENCES FROM FALSE TESTINONY 


| ; e ` ` 
i In considering the evidence in this case you must consider 


i 

the carriage, behavior, bearing, manner and appearance of a witness. 
} 

| 

The words uscd by a witness arc by no means all that ve are to rely 

|i 

on in making up our minds about the truth of the matter bcfore us. 


The Jury may and indeed should take into consideration the whole 
d 


| 
| 
| 


d xus of sense impressions which thev get from a witness. nor 
such evidence as the bearing and manner of a witness may wcll satis- 
fy you not only that the witness testimony is not truc, but that the 
truth is the opposite of his Story; for the denial of onc, who has | 
a motive to deny, may be uttered with such hesitation, discomfort, 

arrogance or defiance as to yive assurance that the witness is fabri- 
cating and that if he is, there is no alternative but to assume the | 


truth of what he denies. 

Thus you may find, based upon the demeanor of the witnesses ` 
PERNA VERZINO and VASQUEZ, that their storics are fabrications and 
tha the opposite of what they say is the truth. 
| 

Dyer v. MacDougall, 201 F.2d 265, 269 (2d Cif. 19221] 


United States v. Jenkins F. 20 495, 499 (2d Cir. 1975) 
2 ee 


A. REASONABLE DOUBT, PRESUMPTION 
OF INNOCENCE, ETC. —8—^ 5 
2. A reasonable doubt is a doubt which would cause one 


to hesitate to act. Holland v United Stetes, 348 U.S. 121, 140; 
United States v Bilotti, 380 F2d 645, 649 (1967). 


C. ACCOMPLICE TESTIMONY 


10. An accomplice's testimony implicating a defendant as 
& perpetrator of a crime is inherently suspect for such a witness 
may well have an important personal stake in the outcome of the 
trial. An accomplice so testifying may believe that the defendant's 
acquittal will vitiate expected rewards that may have been either 
explicitly or implicitly promised him in return for his plea of 
guilty and his testimony. United States v Padgent, 432 F2d 701, 70% 
(2nd Cir., 1970). 

ll. The testim.ny of an accomplice is always to be re- 
ceived with caution and weighed with great care. You should never 
convict a defendant upon the unsupported testimony of accomplices 
unless you believe that unsupported testimony beyond a reasonable 
doubt. Devitt & Blackmar, Federal Jury Practice & Instructions. Sec- 
Sion 12,04. 


i 
| 
! 
| 
i 


KEOUrST 110, N 
Reasonable Doubt 

Now, what is meant hy the expression “beyond a 
reasonable doubt?" The words almost define themselves. It 
is a doubt based on reason, which arises from the evidence 
or lack of evidence in the case. It is a doubt which a 
reasonable person has a er carefully weiphing all the 
evidence. It is a doubt that appeals to your reason, to 
your judprment, your common understanding and your cormon 
sense -- such as would cause you to hesitate to act in 
matters of importance in ur daily lives. But it is not 
caprice er wate or speculation. It is not an imagined doubt 
or a fanciful one. It is not a doubt that a juror might 
conjure up to avoid the performance of an unpleasant duty. 
It is not sympathy for a defendant. Let me respect, it is a 
reasonable doubt. 

It is not necessary for the Government to establish 
the guilt of the defendant to a positive certainty or beyond 
all possible doubt. It that were the rule, few people, 
however guilty they night be, would be convicted. It is 
practically irpossible for a person to be absolutely and 
completely convinced of any cortroverted fact which, by its 
nature, is not susceptible of mathematical certainty. In 
consequence, the law is such thet in a criminal case it is 
enough if proof that a defendant is guilty be established 


beyond a reasonable doubt, not beyond all possible doubt. 
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Interest of Defendant (7f Applicab]: 

The law pernits, but does not require a detendant 
to cake the stand in his own behalf. In this case, the 
defendant took the stand. Obviously, 
he has a deep personal intcrest in the result of this 
prosecution. Indeed, it is fair to say that a defendant has 
the greatest stake in the outcome of the trial. Interest, 
as you know, creates a motive for falsely testifying. The 
greater the interest, the stronrer the motive, and a de- 
fendant's interest in the result of a trial is of a char- 
acter possessed by no other wit ess. 

In appraisinr a defendant's credibility, take his 
interest in the outcome into consideration. However, it 
by no means follows that simply because a persds has a 
vitai interest in the end result that he is not capaole 
of telling a truthful, and strairhtforward story. It is 
for you to decide to what extent, if any are his in- 
terest has colored his testimony. 

Adapted from the charre of Judre Murphy 

in United ^t^tes v. Goldberg, (2d Cir. 

Docket ilo. 31432), Government ' s appendix 

at p. 336a; 


See also Reran v. United States, 157 


F.2d 801 (2nd Cir. 1955); 
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DATED: New York, New York 
November 25, 1975 


GILBERT EPSTEIN, ESQ. 

STOKAMER & EPSTEIN,ESQS. ; 
Attorneys for Defendant Bolella ^ 
100 Church Street, 18th Floor 

New York, New York 10007 

(212) 962-1295 


THOMAS J. CAHILL, ESQ. 

United States Attorney 
Southern District of New York 
One St. Andrews Plaza 

New York, New York 

Attn: Dominic F. Amorosa, Esq. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—————— ÁÁE d 
UNITZD STATES OR AMERICA, 
- against - NOTICE OF MOTION 
FOR A NEW TRIAL 
JOSEPH MAGNANO, et al., 
75 CR 687 
Defendants. (IBC) 
———————————PHRT. d 
PLEASE TAKE NOTICE that upon tke annexed affidavit 
of GILBERT EPSTEIN, ESQ., and the accompanying exhibits, the 
defendants RICHARD POLLELLA, FRANK PALATTA and JOSEPH MAGNANO 
i by and through their respective counsels, GILBERT EPSTEIN, ESQ., 
JAY GOLDBERG, ESQ., and EDWARD PANZER, ESQ., will move before 
the Honorable Irving Ben Cooper, U.S.D.J., in the United States 
Courthouse at Foley Square, City and County of New York on Wed- 
nesday, December 3, 1975 at 10:00 o'clock in the forenoon or as 
soon thereafter as counsel can be heard for the following relief: | 
I. An order granting to the defendants RICHARD - 
BOLELLA, FRANK PALATTA and JOSEPH MAGNANO, an evidentiary hearing 
to determine if a new trial based on newly discovered evidonco 
pursuant to Rule 33 of the Federal Rules of Criminal Procedure 
Should be granted. 
II. An order granting to the defendant RICHARD 


BOLELLA a judgment of acquittal on Counts Two and Three of the 


Indictment pursuant to the prohibition against being placed twic 


in jeopardy for the same offense as set forth in the Fifth 
Amendment to the federal Constitution and Rule 29(c) of the 
Federal Rules of Criminal Procedure. 


All 


UNITED STATES DISTRICT COURT 
SOUT.ZRN DISTRICT OF NEW YORK 


——————————À —  ——"—À— X 
UNITED STATES OF AMERICA, 
- against - 
JOSEPH MAGNANO, et al., 
Defendants. 


———— —äUääͤ 22 S 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS.: 


GILSE4.f EPSTEIN, being duly sworn, deposes and says: 

1) I am an attorney admitted to practice before 
the United States District Court for the Southern District of 
New York with offices at 100 Church Street, Cíty and County of 
New York. I am making this affidavit in support of the various 
forms of relief sought by the defendants RICHARD BOLELLA, FRANK 
PALATTA and JOSEPH MAGNANO. 

2) All statements contaíned herein are based on 
information and belief unless otherwise stated. 

3) In a letter dated November 11, 1975 (Exhibit 1), 
Assistant United States Attornoy Dominic F. Amorosa turned over 
to the dofense copies of three (3) interviews (Exhibits 2, 3 
and 4) of Government witness Mario Perna concerning the facts 
and circumstances of his escape from the Federal Detention 
Center at 427 West Street, New York, New York. These interviews 
were conducted in October, 1974, and were not mac. available to 
the defense during the trial for the abave mentioned case, pur- 
suant to 18 U.S.C. 3500. 

4) In the course of this direct examinatiqn of 
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Mario Perna, the prosocutor elicited from this witness that in 
August, 1974, Perna was told by his counsel at that time that 
Anthony Verzino was cooperating with federal autborities and 
that this was the reason he planned his successful escape from 
the Federal Detention Center, which occurred on September 22, 
1974. (Exhibit 5). 

5) In en interview with F.B.I. agents on October 
11. 1974, Perna stated that he bogan to plan his escape from tho 
Federal Detonti: . Center some four and a half months prior to 
September 22nd, or in early May, 1974 (Exhibit 2). 

6) On cross-examination (Exhibit 6) Perna testified 
that he had been cooperating with the Government at least since 
June, 1975, and had been telling the truth to the Government at 
all times. The Government as part of it's case-in-chief sought 
to introduce, and did in fact introduce, a post-arrest statement 
of February 1, 1974, by Mario Perna in which he implicated sev- 
eral of the defendants on trial as either customers or suppliers 
of heroin. The Government attached great weight to this stato- 
mont by Porna, utilizing it as a prior consistent statement, 
and stating at page 1270 of the record, “This is a crucial 
point. It will establish the guilt of these defendmts beyond 
all doubt." ‘The Court recognized that even though the defen- 
dant BOLELLA as well as several other defendants on trial were 
not mentioned in the statement, the statement itself would 
have an effect on each defendant (Exhibits 7 & 8). 

7) The witness Perna was cross-examined by nuner- 
ous defense counsel over the course of several days and not on 


a single oscasion did any one of them establish that this wit- 
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ness had ever given a version of his testimony to any federal 
agent or prosecutor that was inconsistent with his subsequent 
recitations of that same testimony. The Government was thus 
able to establish that Perna's story hac always been the samo 
even prior to the arrest of Verzino, 

8) The interview that Mario Perna had wirh agents 
of the F.B.I. on October 22, 1974 (Exhibit 3), however, indicates 
clearly that Perna had lied to the agents on two earlier occa- 
sions when they had interviewed hin, 

On October 22, 1974, Perna stated, "I am making this 
statement at this time to disclose the involvement of members 
of my family, friends, associates, and a member of the clergy, 
which I previously had desired to protect, 


"My earlier statement concerning obtaining and using 


| a brass plate taken from a stair at the Federal House of Deten- 
tion was fictitious. Furthermore, I did not make the second 


and third door keys from impressions supplied by Correction 


Officer Giannino. As I indicated earlier in this statement I 

fabricated information concerning the brass plate and the fact 

that I made the second and third door keys in an effort to mis- 

direct the investigation sọ as to avoid implication of the peo- 
e ple I referred to above." 

9) This statement by Perna on October 22nd, totally 
undercuts the Government's position that Perna was open and hon- 
est on those occasions when he did agree to speak with Govern- 
ment agents príor to Verzino's arrest. The Covernment stated 


to tho Court; 
"If Pernz was telling the Government that prior to 
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the tina of Verzino's arrest what he is telling the Jury nov, 
there could have been no fabrication between Verzino and Porna 
after Vorzino's arrost because Perna had already told tho samo 
story prior to the time of Verzino's arrest". Exhibit 7) 

10) The statements that Mario Perna gave to the 
| F.B.I. agents in October 1974, clearly establish that Perna did 
fabricate a story when speaking with Government agents, that he 
did withhold the identities of individuals known to hia to be 
involved in that criminal enterprise, and that he did attempt 
to misdiroct the Government's investigation. It also establishes 
that Perna lied about the role ond activities of other individuala 
he implicated in the escape from West Street on September 22, 
1974. 

While defonse counsel sought to convey to the jury 
that Perna was implicating the wrong people, and was seeking to 
misdirect the Govorament's investigations by withholding the 
identities of his true suppliers, there was no direct evidence 
in the trial to sustain this position. Now for the first tine, 
after the trial, the Government has provided direct evidence 
out of the mouth of the witness Perna which shows beyond all 
doubt that this witness on other occasions has concealed facts 
from the Government in order to mislead the prosecution and to 


conceal the identities of various criminal actors. 


ll) These statements of Mario Perna's (Exhibits 2; 
3 and 4) have been in existence and in the possession of the 
United States Government since October 1974. Tha statemont of 
October 22, 1974 (Exhibit 3) bears a partly obliterated exhibit 
tag indicating that this document has been utilized in the past 
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by members of the staff of the United States Attorney's office 
in matters that are either pending before the United Statcs 
District Court in the Southern District of New York or before the 
Grand Jury. Significance of these documents is evident on their 
face and it is obvious that the Government had these doa: ments 
and knew of their existence prior to September 22nd, 1975. 

The Supreme Court has said; 

“The prosecutor's office is an entity and as such it 
is the spokesman for the Government . . . to tho extent this 
places a burden on the large prosecution offices, procedures and 
regulations can be established to carry that burden and to insure 
communication of all relevant information on each case to every 


lawyer who deals with 11. Giglio v. United States, 405 
U.S. 150, 154 (1972). 


See also: Santobello v. New York, 404 U.S, 252, 


262 (1971). 

12) The discovery of the interviews of Mario Perna 
conducted in October 1974, by F.B.I. agents within two wecks of 
the Jury's verdict is clear proof, absent any reasonable ex- 
planation by the Government, that the Government had possession 
of these documents during tho trial itself. United States v, 
Coasolidsted Laundries Corporation, 291 F2d 563, 569 (2d Cir. 
1961); Kyle e, United States, 297 F2d 507, 511 (2d Cir. 1961). 

13) In view of the use to which the Government has 
put these documents in the past, utilizing at least some of 
them as exhibits either before the Court or Grand Jury, the 
failure to turn them over entitles the defendants to a now 
trial. 


The Court of Appeals in United States V. Morell, 

Dkt. No. 74-1827, 5873, 5380 (August 29th, 1975, 2d Cir), stated 
that the failure to produce records that was deliberate or the | 
result of gross negligence on the Part of the government would 
entitle the defendants to a new trial. 

Where the Government fails to abide by the Mandatos 
of Congress, rogerdless of the possible impact the itom may have 
had upon a jury, the withholding of the item requires a new 
trial. Soo Kotteskos v, United States, 328 U.S, 750, 764, 765 
(1946). 

14) Courts should not speculate am to what material 
may be effectively uti sized for impeachment. In Poscnbore v, 
United States, 360 U.S, 367, 371 (1959), the Court held that tho 
failure to turn over to defense counsel two letters which should 


have been produced was ‘harmless error’ where defense counsel 


| Mr. Justice Frankfurter went on to state, 


| was already in possession of the materíal contained therein, but 


"An Appellate Court shovld not confidently guess what 
defendant's attorney might have found useful for impeachment 
purposes in withheld documents to whicl. the defense is entitled," 


dated Laundries Corporation, supra at 570 adopted this position 


in stating: 


| Our own Court of Appeals in United States v, Consoli- 
| 


"Since the production of at least some of the state- 
meats withheld was a right of the defense, it is not for us to 
| Speculate whether they could have been utilized effectively," 
In Nzpue v. Illinois, 360 U.S. 264, 269-27; (1959), 
the Court in reversing a convíction where the prosecutor allowed 
a witness to testify to a falsehood which he knew to be false 
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| but len he allowed to stand uncorrected, stated throuch Le, 
Chief Justice Warren; 

“the Jury's estimate of the truthfulness and reliavil- 
| ity of a given witness may woll be datormínativa of guilt or 
innoccace, and it is upon such subtle factors as the possible 
interest of the witness in testifying falsely that a dofoncaat's 
lifa or liborty may depend. It is of no consequcace that the 
| felschood bore upon the witness’ credibil. rather than direct- 
| ly upon defendant's guilt. A lie is a lie, no matter what 
| its subject, and if it is in any way relevant to tho cace, the 
| District Attorney has the responsibility and duty to cozrcct 
i et La L2ows to be false and olicit the truth. „Tut the 
cictrict attorney's silence was not tho result of guile oz a 
| Gesire to projudice matters little, for it's impact was the 
| vous, pzcvoncing as it did, a trial that could in any real 
j censo bo termed fair." 

15) In the instant proccoding tho caso against the 
| dafondant Dolella rested entirely upon the testirony of Mario 
| Perna and Anthony Verzino. There was no documentary coorobora- 


| tion zs to the case against Dolella, nor did he make any post- 


, rest statemonts, There was no testimony by any meaber of 


! any law enforcozent agency that he even saw bololla during tho 

| poriod covered by the indictment. There was no other acccgol co 
| testinorny ajzíinst Bolella Zare was no narcotics or Kane 

į selzcd Sron him and no tape recordings of &ny conversations. 

| The case as to Dolella rested oa Perna and Verzino. 

Tue only indepeadcnt link between the testimony or 
Perna and Verzino was the prior consistent statezont by Poraa 


23> 


1974, Thus, as the Government stated, the only explan: *ion for 
the p.rallel stories of Perna and Verzino was the fact that they 
were telling the truth as witnessed by Perna's prior consistent 
statement. 

The Government was aware from the opening remarks of 

, the various defense counsel that the defense was endeavoring 
to prove that the Government had been'bold a bill of goods" 
by the two chief witnesses, Perna and Verzino. The defense 
opened to the jury on the theory that Perna and Verzino were 
implicating innocent people and were withholding the identity 
of thoir truo sources of heroin. The high value to the defense 
of these documents could not have been overlooked by the prose- 
cution as they clearly support the defense claims that Perna 
sought to conceal the identity of some and exaggerate the roles 
of others, All in an attempt to mislead the Government. It is 
clear that the defense was thwarted in its design by the with- 
holding by the Government of documents to which they were entit- 
led by law. 

WHEREFORE, it is respectfully requested that this Court 
hold an evidentiary hearing to determine if an order for a new 
trial for the defundants Richard Bolella, Frank Palatta and 
J-seph Magnano base“ upon newly discovered evidence should issue. 

Tx 

1) After the jury had rendered partial verdicts as 
to scveral defendants on various counts the court on its own 
initiative and without consulting covnsel for either cide, be- 
gan to thank the jury for their service. Upon the conelusion 
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on February lst, 1974 before Verzino's arrest on February 25th, 
i 


INTERROGATION; ADVICE OF RIGHTS 


YOUR RIGHTS 


‘ 


Before we ask you any questions, you must understand your rights. 
You have the right to remain silent. 
Anything you say can be used against you in court. 


You have the right to talk to a lawyer for advice before we ask you any 
questions and to have him with you during questioning. 


If you cannot afford a lawyer, one will b » appointed for you before any 
questioning if you wish. 


If you decide to answer qvestions now without a lawyer present, you 
will still have the right to stop answering at any time. You also have the right 
to stop answering at any time until you talk to a lawyer. 


WAIVER OF RIGHTS 


I have read this statement of my rights and I understand what my rights 
are. I am willing to make a statement and answer questions. 1 do not want a 
lawyer at this time. I understand and know what I am doing.. No promises or 
threats have been made to me and no pressure or coercion of any kind has been 


used against me. 
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/ di 
f -O ERI * wy on 
“Hi E jaji eii 
WESA 


Witness: | A V. LZ [Aa s E PO ser FRI- ieju[1y 
. \ re JA Of mh 1 O p Laws Aat tet Lond x. 
NP 


d 
" e . / 
Time: der O 7 [o EE doge ro A — deor E i 875 
d r^ TLC an n «Tf. 


— 


STATE MENTE e , 
„ e . d a L eg 
8 Af aru T AO Pema s hs - ks following 
s da =} ^S Vers: 
LA tim po t foh eo ek N aon ak, » Slam 5 y. " 
4 a ce edd Ba f Oc wa Lei Age 6 193 7 SN 9 
Óü 7. d Së J 
n 


/, a 
aa Ban Jen Mt 


^ 


Witness: el. (e d 9, | , 


/ 1 g 
You Cats A Q Rade Mas «€ d m hd 
e n y i : 77 A *. 
9 92 P d fhuar d, QU xz LUN An Sow Yak rey evi cgi » 
33./€74. à han F art ag Ahr. amc Re. a agyunk C 
e e eg e 


KITO 


( 
[2:40 et : 


-J fa VO SE? A. ng ed Éier ari c 
72 ~ 


olmuo: H cue H 2> 
) Armen a OTA t 30- Me mile 
Ams art 38 haa "VE 
. Afu Aradin Y^ ^ x Reds c gph 

NY roe ao cfi PAD ATA caer. a 

sit cA A, A Safe? , 
7 d i —— S e «c Be, 

25 e s pad due? fon 
é f ZK „afan . TAE "team H cem . 

rr ut au ceat Y hy % x 

pos ek Tuf Lo remot Yn Han me 
Dron bci ny SOA ccc E "nd ES A 9 e * 
n 4 Kan Qu? Oca. wo free ut. E 


p^ E? 
o chan ole Af 2 4 f. SC Se 
Aer TP alec Cz ux Leto Love 


cheat „ Yenc k Aen sel by He the 
oe 22 "o Wels Wee Moar 745 
l. -tolta ev? (neg qi , 


Uain 2555 Acc e er hk 
4 r chu iy de, 3 Lien bte 
E Ja Ann fo Hue n di uA chy Dock PETERA, ank 


197 


y O mao ^ vo 
Gd e "Sr Cre d To Yo fen fro A 


3 Gul” 
dy ä ures ^ut 7 “hy 2 wk 


hlon 9 CAL hat N pen f 22 
5 IF V ets, A cet GM res. ane Laing i 
7E . KK Jodi! uf d. fica] om ct Me 
Malk a Pd . es? 
farran Ak Co chow vo th cel or 
Crea tet WN v b J PAS 
a ciel. t- e a ii Z He Y Je Sedi i g, Si? 
ad orm PY | . m cdu 4 Gel, arc 
ere d N Um do Kei 9 udi D 
Geet, ga „ 9 | 
zi "a ev ^ cvm e eis . 


ath pat dar ard mad 


Aids 


face Ké 


mik 


PANE CN A aa es e A oti EP 4 
mA Mt aree A ra SN e fn 
ker eg aera: wat 4 Gëtter . por c 
Ku- E Du ineo ie FS a "ez but mg . 
j WA wd. xf, al QD wae 
ahl N 
CER 2er 207 P s cheat Lith at 


— 


e 
e 7G Ascend Fe Ont tll Ce M 


à E ee Cursor’ ah THE 
ëch et 


Pë 


u cull X 


"2741 Lo "äisen x, m ZS 5 SUE PC. DES py» 794 T | 
) P SE J : 
2 Let Vale Boo ^oc, eae E A Oe C 
i Late sea 


A149 


Page s 


bas 


Sa c^ 
we Grenn t 
An eeng SSES p e QUEE Leer Pte, 


5 9 E Zi chet H clo ei 
GF dene pue GC ee MR er 
t E ha ABUS. corfu aket 


y car eee d T GER E Se 
„ Kec ant mo 
5 ae PET 


GG Aer. 
n> beca. E EE 


qo cmm oet 
ROLLE EE 
rl ennel — am — od = 
raw eo Spa deck de aT dée, ar 


4750 


vi 


alas "n halide ky 2 «t Ce A 
fo P APTUM b^ ui P onk ile Cea Ze 


pA 


"die 
yer wtih oun cola, 
8 wu Zu eee Me 

dL du E K nning fhao IKI 

x) (Oe cert eden PS, . o yo : Së do: 

ev. 55 eee, ite S én st pod ^d MP 

BC Së * A bak T re gor 

d chy geed f bork ae gë NS 

Lo A frei E Lea E SS "e 

GE x dics olme LAA . "1 

Len op ne pri rip A- 
; wee on Au te 3 
A Una Ae vo Aad Ara 

225 "E e. . devi! Za le 

2 ah tak 4 thor, ze Feet Lon. 3 


A 1S1 


—-— 


N, 


okt e i che so 2 wpa i 

EECH 
e pe ra a hey 
f dia TR ae 

SS „ apis 


JW Zë Za 


e 


38 2 * waa proe by D PA Gë p^ 

7 4 d . * ^ 2 RS 
Ota le ge ar d ee one eu . p. Zi . 
E ^ Aerts. gt he , E LS A 
s 4 C eio. M uw Zar Air hw tb (^Y A elle ipte EY A 
Cv m mo on aye 


The chan, - D cM 


TARR o 


rd S Na . 
A eundi * ini uds, 


cf Wie wil e C . a Fact, 


A153 


ancl & 


"o 


py 


/7 
. 
ele Ae — pore 7 by te Tirry Genee o J oh 
Ae NM. PW" 4 TP NO IS ct Ae. Arr A onde, 
d X^ a E, ed albi... à (C, GA heer in e ng 45 $F keg bet: 
^at a E .. 2 yt Ww ree vet? clhre gus ii Cs 
p » 7 . . nme — 
g L 
a ye . e oF og mE 
aot z sd . m s a YA "ec Ce A T C. Aa. XA. E ec APL 
iu E Lo C A c lg ab pore A h ee 
hewn hut actually thee , 2-3 wth rr V 
Ay oz, 2 5 49 27 all cut Ze NEL vaL T. env 
n " ` ly 
a P P. GES (1 e + oF d? DAT x 
He. ad while 42. chy Aud. tfta, 
Ge uev Cage F Set é "ue yao» , 
hin Ppa? * rae? J bs. "y atl 3 E Vote ge . 


fees, 3 th auf p c E hc d us ayn ER BC? An a E. 4. f 


vv eA PE. é Mai Nen E eee Béi Ay dd. iu IQ 


A et = E at Sen c Cat dë E dt. F fe) .. Ze (324 E Zi et, Sa 
Aigat, > 1497 I PPS Af äi ape lel he a. 2 Petr, 
e SEH 5 85 
2r NÅL uwe Er he er be wb 1 Mo ge c. 


Cnr "PY. lov 2 eu pe . 
7 
Q Ctrarg A UT Je en a Cet. uly 


HE 7 B «at mu, peu CA^ E A J Physeack 
tele c oh he hey eset I osi odes ec AE 
AAG, Aag il f a elay M Aus sid, 22 PAN EES H 
Sg SE $ to P odd F SÉ: Eo së th ^» ar M Vete page 


vr 


A154 


ep {0 


jf 
VA Y f Qu vota St E. fort, cohol 
~ SO C^ AE pn, Cé "2^. . B esu] ng 
LI Ln . pu P A se Bow 7 E /O-765$s e. 
£r. ut 1 AR ZE? Marans . ue, arse 
hae toll. 378 hot Aën : 


* OGD LEAS on Aker Ov E nsu 
6 

(Gory, ab * 24 A p K — reat. 
ain RAL 4 


1 PN 
70 m 
F 2 Al er. , 497 
OQ 


7, TOI p. eU tu 2: ec 
^v "acte am» 1 ä e 


o ge^» zh Je AEE 
P Sep Ki A-. ey or e Gu be n e t 
ae sai Lo * XL eae M ^mm. f. 3 nn lai te 
EV d In ote Mond Lt 


C ene "ab | 


n A 


ow Ure Argent? tn 


ES 


Cu Nec. 
PAR AAE AL yo, “Aa 
, Wer yr F . So Sud » PE ZA - 
5 A Cw ^ Kal buon 
25 
7 


Ae I yas 
e eve AU sn . do 

ed o a^ hà? jog P NET a gelte CHE mere 

po PP Gerbe ev v A altui 2 Aen, Y caz 

AG DTN cf (2 ¥0 Cu 2745.7 Wl cc e 2 t ga. , 

9 Kaz Aere enzet rn v 7^ r 

zx Arkea bw ho Unt 


— Ate eL, v d 
—— Tsch S * ed „NN 
Le 


oy ond ue. 
de wi Give AX Frot d drei CU Ah, ER 
AS Je cle .. y^ Ay N. ne ake, 
naw ea I toa e 2 . Q ecu . mez hea. 
cA o RT / 74 ch Ae So 8 € cn. A. Up 
; e ZE ERN c a A me Wr E a aut 
C , 2 1 a E 2 a. Lei ef ater c "Geht. br 


" At. 


d 


Vier 


— 


* 


y 


gn e 


Á 155 


Wa Lë? S x " e LHe E Usa, 
Gee wr ae L wy a, H 1 -——6 A. N 
ioc d e., Arh urd CAE . E 2. Zn 22 rael. te 

aer poor 

de cho. dal, 3 An cd Moo. € E Bp ic 5-£. 

pus ad C Fue. e _ 7 , 

And uro S Me qud A 

p" en “Ay Gast e Ai r gora Te "Ce VAT o slve bro 
DC EE N An Lu rf d'W TS cc wert hast ONL 
(Ae, ^e (NO ur E KL bru, Hat Ve PO vss olv: of 


y. JO 6€ (tt Reger? SC Ue avalos of Be 


xa 2€. 


Led / vhet o Wh, CAA? 1 e d eis . - 20 


feu So (NPN w» abis 2 oi font Ion ‘pares 


| ea 2 eee AN N,. A. 
M ect ä PA, * hut g be 
Yah ex che, e SÉ e i 
DU dau cae CZ (wn 4 * P SNR ON. c e 
OVC. Vo oky tte PH on FACE gë ec ax ^ €x 
Mr m Kp len Dee asthe her cd. 
et^ 9 buy cr BS TT d "Oé eL CC bral c 
OG Aan „ n cel O hake car 
C g fer TR re parr A AN G Wee Eet (y 
b. a Huck ool e orf sech [hot tel AU E 
d TO, ibi. ge Le FOR At, Co^ Aya f^ ^v 
Winch Ale Ja, Af e. th a, L Ciny ard a el 


Also 


Pry 12 


Hl t 9 C9 ZR WA dios OVE: vA ek, Any f>, LG 
DM se CV ok SR: (Va ud. "FS i 3 E * ` Aa. 9 € Cu Ceiad 
div. Bad SEL | | 
C /V ^U. | $c — € fy ^2 — 22 Adag; DE E 
à ^ dé i Ê / NW Éi , ’ 
whe Arg k ae fy 
st~ GT A B. "n ETEN ES: ANDY ar Géi "e, E Be AH ` ` Y 
p AR * d Lé ec 2 Ze AER at L. MES NU 
CAN 3- " 2 E. 5 p= AD ff 2. EH JS Ee. "d ai Na" A 
7 E 
Q CA Cx A d J^ aA 1 d we Le "s vs e hey P. 8 E. 
9 0 e. C ff In ae art ag. t, l 
po x "en 4 : F — e UNA 2Lwv.. L Own 


Got af ( CNN E ON 


drench. » ‘ 1 4 cl a / V Ca a U 


A157 


INTERROGATION; ADVICE OF RIGHTS 
YOUR RIGHTS 


Place ZA 
Date Oct 13,19 7* 


Time g 2 
Before we ask you any questions, yov must understand your rights. 


You have the right to remain silent. 


Al s you say can be used against you in court. 


You have the right to talk to a lawyer for advice before we ask you any 
questions and to have him with you during questioning. 


if you cannot afford a lawyer, one will be EW for you before any 
questioning if you wish. 


If you decide to answer questions n^" without a lawyer present, you 
will still have the right to stop answering at auy time. You also have the right 
to stop ans wering at any time until you talk to a lewyer. 


WAIVER Or RIGHTS 


I have read this statement of my rights and I understand what my rights 
are. Iam willing to make a statement and answer questions. Ido not want a 
lawyer at this time. I understand and know what I am doing. No promises or 
threats have been made to me and no pressu! ? or coercion of. any kind has been 
used against me. ; 


Signed /) ach A AA — 


witness: Ca stare Ei Ga cer, Wy NY ſeſisſ ix 
Witness: . P3 ch 27 10/13 f» V 


Time. 


STATEMENT 


"I, Mario Anthony Perna, have been made aware of 
the identity of the FBI Agents whose names appear a8 witnesses 
on this page ond of the nature of questions they desire to 
ask me which reletcs to my escape from the Foderal House of 
Detention in New York City on September 22, 1974, and prior 
events connected to that escape. 


LM ER 
4757 


M 


"I make the following statement freely and A 2 


voluntarily. and this statement is to be an addition 
and further ciarification of a statement I made to 
SA Edward Holiday on the evening of October 11, 1974. 


"Concerning Correction Officer Giannino, who 
aided me and the other six escapees, I want to say that 
an inmate at the Federal House of Detention by the name 
of John De Benidictus, also had had conversations with 
Giannino during the four months prior to the escape and 
was actually the person who informed Nelson Garcia that 
he thought Giannino cculd be approached seriously 
concerning an escape attempt, De Benidictus had been 
on friendly terms with Giannino, and Giannino had been 
bringing food inte the jail at De Benidictus' request, 
De Benidictus then arranged a meeting between Giannino 
and Nelson Garcia, at which time a friendl, and rot 
serious conversation tock place, at which time Garcia 
jokingly asked Giannino what it would take to get Giannino 
to open the doors, to which Giannino replied '$200,000'. 


‘A short time following that convert ation, 
Giannino was transferred to the Control Room, and De 
Benidictus then arranged a subsequent meeting between 
Garcia and Giannino, which took place in De Benidictus' 
presence, and it was at thie meeting that the terms 
regarding money to be paid tiannino, and mien appear 
in my earlier statement, wer iiscussed and finalized, 


"Subsequent meetings between Giannino and Garcia 
all were held in De Benidictus' presence, and those meetings, 
as my earlier stateme^* reads, also related to obtaining 
impressions of the ^econd and third doors, which we would 
have to go through vo escape. De Benidictus obviously 
had full knowledge of all negotiations between Garcia and 
Giannino and was aware that I had completed construction 
of the second door key made from an impression supplied 
by Giannino. De Benidictus was not aware that I had 
successfully constructed a key which opened the first 
door which was made, as I earlier stated, prior to the 
first negotiation with Giannino regarding impressions. 


"Approximately four to five days before the 
e.cape, De Benidictus was made aware of the existence 
of the first door key but was never told about the 
third door key because I did not trust him and feit 
that he might be setting us up. De Benidictus told 


A 


Cé Lj 

Garcia that he wanted to escape with us, and he also “4% 
discussed that fact with me, but I put him off because ~ 
I did not trust him, A few day rior to the escape 

we let De Benidictus row thatc f ve had tentative plans 
to escape on September 23 or September 24, and I also 
told him, that I would probably have che third key made 
by the Actually, I already had it made, 


"On the day of the escape, I did not tell 
De Benidictus of our escape plans nor did any of the 
other escapees because, as I said before, we did not 
trust him, 


"The reason I did not mention De Benidictus' 
name before now was due to the fact shat 1 assumed he 


had already given the FBI information about his knowledge 
of the escape and the escape plans involving Giannino, “ 


2 ac AZ ode Aion sabe ce 
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ERROGATION; ADVICE OF RIGHTS 


YOUR RIGHTS 


| Pace. M. Y. DY. 
; Date 6079 ti^, 
; Time K Ga DCH 


ask you any questions, you must understand your rights. 
You have the right to remain silent. 
Anything you say can be uscd against you in court. 


, You have the right to talk toa lawyer for advice before we ask you any 
questions and to have him with you curing q lest ioning. 


If you cannot afford a lawyer, one will be appointed for you before any 
questioning if you wish. 


If you decide to answer questions now without a lawyer present, you 
will still have the right to stop answering ai any time. You also have the right 
to stop answering at any time until you talk to a lawyer. 


WAIVER OF RIGHTS 


I nave read this statement of my rights and I understand what my rights 
are. I am willing to make a statement and answer questions. I do not want a 
lawyer at this time. I understand and know what I am doing. No promises or 
threats have been made to me and no pressure or coercion of any kind has been 
used against me. e 


Witness: © Leed ` Ad cvs SA, CBI, NY WY rofa (y 
Witness: Z M, +F, — Ke SA Fel , N d cul? da) 
Time: S Lë AM 


STATEMENT 


a 

m 7 "I, Mario Anthony Perna, have been made aware of the 
identity of Special Agents Edward J. Holiday and Robert F. 
Kaminsky, whose names appear as witnesses on this page, and of 
the nature of questions tney des ire to esk me which relate to iy 
escape from the Federal House of Detention in New Yorn City on 
September 22, 1974, and prior events connected to that escape. 


He ,, 


Aled 


on October 11, 1975, ^ 

making this Statement to disclose the involvement 
of members of my family, friends, associates, and a member of the 
clergy, which I previously had desired to protect. 


"My earlier Statement concerning obtaining and using 
& brass plate taken from a stair at the Federal House of 
Detention was fictitious. Furthermore, I di not make the second 
and thira door keys from impressions Supplied by Correction 
Officer Giannino. As I indicated earlier in this statement I 
fabricated information concerning the brass Plate and the fact 
that I made the second and third door keys in an effort to 
misdirect the investigation so as to avoid implication of the 
people I referred to above, 


sé i while an inmate at the 
Federal Hous à rk City, I did make the 
iret key S necessary to negotiate 
& successf however,. the key I made did not work 
and I discarde That first attempt was made by using a 
Wis qe oe to me locconií 


hat key on the 
» Over à long period of time. 
ey, inmates Luppes and 
Fiocconi as ; somebody up namely a 
locksmith, At about this time I wes visited by 
my brother, Pasquale Perna, whose nickname is Patty, age 50 or 
51 ho resides at 5 Firs rrison, New York, and during 
(sit with my brother sed having a key made. My 
broth. said Someone who might be able to 
was visited by my girlfriend, 
» which was a contact visit, 
luded dimensions of the first 
y througn visual observation of 
depressors, cheese and bread 
Yvonne gave the drawing to my 
turn contacte—m.locksmith, who 
Sand to Yvonne. 
lderly man, retired, who 


nm in ew Rochelle, New Tanks pt 


n ^ 


Alt à 


— 


"My brother contacted the locksmith and for a feo 
of $50 the locksmith made a key from the drawing I had giver” 
to Yvonne, The locksmith took approximately one day to mak 
the key. My brother then Gave the- Inis hed key to my wife, 

~ Crucita, and she put it in à large greeting card approxima ely 
eight inches by eleven inches in size, which was then placed 
in an envelope and joined by approximately one dozen additional 
Similar greeting cards in envelopes, which wre all then placed 
in a large manila envelope. My wife then brought that package 
containing the key to the office of a Catholic priest, known 
to me as "Father John," whose office is in lower Manhattan, 
Father John is a regular visitor to the Federal House of ` 
Detention and is between 50 and 60 years old, approximately 
5'5", medium build, grayish black hair, balding. He wears 
glasses. My wife, upon deliveri g the packas=, to Father John, 
asked him to deliver it to me in jail and zg so, leaving 
the package on my bunk. It is entirely possible that Father 
John did not have any knowledge of the key. 


"At the earliest opportunity I tried the key in the 
first door and it did not work. I then realized that the 
dimensions tnat I had given to venne had been wrong. I had 
mistakenly thought that the di€Gcersions of the teeth of the key 
were one-eighth of an inch whe aS they were actually one- 
sixteenth of an inch. 


"Through trial and error and the use of an additional 
scrap of brass supplied to me by Fiocconi I then made a key to 
the first door tnat worked. 


z potete by me to duplicte the second and en 
keys were c 


cessful,asl had mentioned in my earlier statements. 


"After Correction Officer Giannino was successfully 
approached by inmate DeBenidictus and inmate Nelson Garcia, he 
supplied an impression in styrofoam of the second door key 
approximately six weeks prior to the escape. I received the 
impression, wrapped the impression in blank white paper and 
placed it in an unfranked envelope, white in color, approximately 
ten inches Jong and four inches wide. I then gave thst envelope, 
which I nad : aled and which was not addressed, to Father John 
with instructions for him to give it to my wife vhs then in. 
Mt. Sinai Hospital located on Fifth Avenue in Man e" This 
occurred in early August, 1974, to the best of my recollection. 
Father John gave the unaddressed envelope to my wife in the E 


pital and my brother Pasquale went to the hospital and picked A 
Gs » 
A let 


— 


. He then contacted the locksmith, who charged $100 to 

ske a key from that impression. In approximately one day the 
ney was completed and given back to Pasquale, who in turn gave 
it to my wi^^ who then followed the same procedure as I 
earlier described by placing the key in a large greeting card, 
which was placed in a larger envelope along with other greeting 
cards. My wife instructed my brother to bring the cards to 
Father John's office, which he did, but upon handing that 
package to Father John, Fathey-John refused to accept it because 
he felt a hard object that Mike metal. My brother offered 
Father John money to take the package to me and FatherJohn 
refused. My brother then took the package back to my wife in 
the hospital at which time my brother and my wife had an 
argument concerning me and following that argument my brother 
either took the package with the key inside, or just the key 
itself, and gave it to Yvonne. , 


"As soon as I found ou about Ader John's refusal 
and informed Fiacconi and Luppes, w2 ‘“e@‘Ya we must find another 
way to get the key inside. uppes enc acconi suggested that 
the key be given to Gianninc to bring i: but I refused. 


"The day following Father John's refusal, FatherJohn 
came to the prison anj-gopfronted me on the third floor and 
-told me he was very ubs that my brother had attempted to 
give aim a package which contained a hard object the night before. 
Father John told me also that my brother offered him money end 
then Father John told me to not ask again for him to bring in 
anything from anybody and also told me that if I wanted anything, 
he would buy it and bring it in himself. Father John told me 
that he did not know what was in the package brought to him 
by my brother and told me that he did not know what my brother 
was trying to do. He also said that he has prayed that he hes 
not done anything wrong in the past, at which time he referred 
to the first package containing cards which &lso contained the 
key to the first door. 


— 

nk "Following this occurrence, Giannino supplied another 
angel d n of the key for the second door with a tracing and 
dimensions ard at the same time supplied impressions for the 
key to the third door. Prior to this time, $1,500 had been 
delivered and placed in Giannino's car trunk as I indicated in 
earlier statements. The $1,500 was delivered by & man known 
to me as Ponzo, who ís a white male, of Italian descent, 
approximately 5'4", approximately 35 years of age, black hair, 
stocky build, and who resides in the vicinity of 116th Street 
and First Avenue in New York City. He works at the Delightful 
Restaurant, which is located at the corner of 116th Street ana 
First Avenue in New York City. The restaurant is owned by 
members of Ponzo's family. Ponzo delivered that money following 
PARU give to him by Harry Luppes, whose true name is 
pnest Malizia one of the men who esc ped with me. 


jit A d 


f) P. 
E brother-in-law. Pon ^ was supplied with the i), 
key of Giannino's car by means unknown to m. Malizia took 
these impressions, wrapped them in bJank whice paper and placed 
them in an unfranked white envelope, he dimensiors of which 
were approximately ten inches long by four inches wide. Malizia 
gave the envelope to Father John with instructions to hold it at 
his office for his son Richard Malizia, also known as Ricky, 

to pick up. Richard Malizia lives in Nanuet, New York with his 
mother, and is approximately 21 years of age, 7 or 5'8", slim 
build, black hair. 


"As I mentione cky was supposed to pick up the 
env pe containing the impressions at Father John's office 
bu reason unknown to me he was unable to do so. My bpother 
P ale was unable to pick it up because of hisprior contact 
with Father John and because E ther John had refused tbe package 
with the ke; in it. Yvonne then was instructed by me to go to 
Father John's office and pick up the envelope containing the 
impressions, which she dic, e 


"Yvonne then contacted my brother who told her to 
bring the impressions to the locksmith and gave her instructions 
how to get to the locksmith's e 10. She followed his 
instructions and the key to third door was made for a price 
unknown to me. My brother picked the key up from the locksmith 
and give it to Yvonne. I want to point out that because Giannino 
had “plied a second impression of the second door key the 

-- loc thzade another key for the second door and, therefore, 

. my boot aig up voth keys, that is, to the second door and 
the third door. I also want to point that to the best of my 
knowledge my brother or Yvonne was holding the second door key 
made by the ‘ocksmith and which was in the package refused by 
Father John. 


"Yvonne gave the two keys plus at least two brass 
blanks also suppled by the locksmith to Ponzo or Ricky. Prior 
to giving ther to either Ponzo or Ricky, Yvonne wrapped all 
of the keys together, which now included the key to the second 
door and which was wrapped in the package that Father John refused, 
another key tr the second door, and a key to the third door, at 
least two brass bianks and a round and a flat file. Yvonne wrapped 
all of these items in wnite adhesive or masking tape and Ponzo , 


7 the package in the trunk of Giannino's car. MM 
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wt "I wish to point out at this time that Ricky was 6 
supposed to put either the money or the white package contain 
the keys and files in the trunk of Giannin ff) car but on the 
night he was supposed to do that Giannino' ar was parked on 
the corner of llth Street and West Street, which was in view 
of the television cameras and, therefore, no at pt was made that 
night by Ricky. Ponzo, therefore, accomplis/fz. h tasks on 
different dates. 


"After viewing three keys which Agent Holiday told 

- - me wrblfecovered a the Federal House of Detention during the 
week of October li, 1974, I can say with certainty that the 
longest of the threé keys which also has a hole in one end 
was made by the locksmith and was designed for the second door. 
That key did not work because the channels rere orf center and 
I forced the key inso the lock which caused the key to split 
and, therefore, became useless. Another of the three keys, 
the one with teeth on both ends, also was made by the locksmith, 
that is, one end was made by, the locksmith and that was 

— designed for th rs doot fif F) mentioned earlier thc teeth 

_- were one-eighth * apart should have been ons -sixteenth 
inches apart. Th ther end of that vey was an attempt by 


me and Fiocconi to make a key for the second door. The smallest 
of ti three keys showed to me by Agent Ho y was an attempt 
made by Fiocconi at the third door key, tap 
recollection, and the metal used was recei 
lank supplied by the locksmith. Ve 


d M d Ma: „„ ators d 


the best of my 
in the form of 


222 2 og P ad GA feit pur ood 
2 tate ty Qe. 2 .. 
f he aea E ih beet q, ee, x 3 


— 


. L2 
poe IN up EBT WY wy 19 fee] 
Gar J- lamuk SRE wy ny rofa 


Ze ve , "s € Tr dea ANS cun ^ 


LI A K A ^ BI 
LI 
d 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

- V- : AFFIDAVIT IN 
JOSEPH MAGNANO, : 
a/k/a "Joe the Grind" S 75 Cr. 687 


Defendants. 


STATE OF NEW YORK 
COUNTY OF NEW YORK : 
SOUTHERN DISTRICT OF NEW YORK ) 


DOMINIC F. AMOROSA, being duly sworn, deposes and 


1. I am an Assistant United States Attorney in 
the office of Thomas J. Cahill, United States Attorney for 
the Southern District of New York and am familiar with the 
facts of this case, having been in charge of the trial 
prosecution 


f 
2. I make this affidavit in opposition to the 
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post-trial motions of the defer ‘ants for a new trial pur- 
suaat Rule 33 of the Federal Rules of Criminal Procedure 
based on a claim of newly discovered evidence in addition to 
the defendants' other post-trial motions. 

3. Defendants contend that three statements given 
to representatives of the Federal Bureau of Investigation on 
October ll, 1974; October 13, 1974; and October 22, 1974; ber 
Government witness Mario Perna entitled them to e new trial 
based on newly discovered evidence. This claim is frivolous. 


4. The above-mentioned statements, Exhibits Two, | 
Three and Four appended to defendant Bolella's motion baer 
were furnished to all deferdants by letter to the Court i 
dated November 11, 1975. (Bolella's Exhibit One) I became 


A Itt 


aware of the existence of these three statements on 
November 8, 1975, approximately two weeks after the verdict. 
These three statements were in the possession of another 
Assistant United States Attorney prior to September 22, 
1975, the date upon which trial commenced. 

5. The three statements relate to an investiga- 
tion conducted by the Federal Bureau of Investigation into 
tae escapte of Mario Perna and others from the Federal House 
of Detention in New York City on September 22, 1974. Mario 
Perna admitted in his statement of October 22, 1974, that he 
was making this statement "to disclose the fnvolvement of 


members of [his] family, friends, associates, and a member 


of the clergy, which [he] previously had desired to protect" 


in his previous statements, taken nine and eleven days 
before. None of these three statements by Mario Perna has 
anything whatever to do with Perna's narcotics activities or 
the narcotics activities of his associates about which he 
testified at trial. They relate entirely to his and other's 
plan to escape from the Federal liouse of Detention. To 
suggest that these three statements require even a hearing 
under Rule 33 based ón newly discovered evidence, let alone 
a declaration of a new trial, borders on the preposterous. 
6. Under the familiar standard governing motions 
for a new trial on the ground of newly iiscovered evidence, 
the defendant has the burden of establishing that the 
evidence (1) was discovered after trial; (2) could not have 
been discovered earlier with due diligence; (3) was material 
to the factual issues at trial and not merely cumulative and 
impeaching; and (4) of such a character that it wovld 
probabiy produce a different verdict with event of a retrial. 


United States v. Kahn, 474 F. 2d 272, 287 (2d Cir.), cert. 
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denied, 411, .. S. 982 (1973): United States v. DeSapic 456 ' 


F. 2d 644, 647 (2d Cir.), cert. denied, 406 U. S. 933 
(1972); United States v. Polisi, 416 F. 2d 573, 57677 (2d | 
Cir. 1969); see United States v. Houle, 490 F. 2d 167, 170 
(2d Cir. 1973). 

In cases involving prosecutorial misconduct, i.e., ` 
where the record establishes that the Government intentional- 
ly suppr^ssed the evidence or that the high value of the 
evidence could not have escaped the prosecutor's attention, 
a new trial is warranted if the evidence is merely material 
or favorable to the defense. United States v. Kahn, supra, 
472 F. 2d at 287 and the case cited therein. Where the 
newly discovered evidence was in the possession of a re- 
sponsible Government official at the time of trial but 
non-4isclosure was inadvertent, the test is whether "there 
was a significant chance that this added item, developed by 
skilled counsel . . ., could have induced a reasonable doubt 
in the minds of enough jurors to avoid a conviction." 

United States v. Miller, 411 F. 2d 825, 832 (2d Cir. 1969), 
United States v. Sperling, Dkt. No. 7323*^ (2d Cir., October 
10, 1974) slip op. 5€37 at 5649; United States v. Kahn, 
supra, 472 F. 2d at 28788; United States v. Mayersohn, 452 
F. 2d 521, 526 (2d Cir. 1971). To suggest that it is likely 
that Perna's staten.nts would have been likely to change the 
verdict, or that they were material to the issues in this 
case, ignores their contents. There is nothing in these 
statements which even remotely concerns the issues which 
were presented to the jury regarding the Indictment. They 
simply reflect Perna's desire over a short period of ele.en 
days to protect his family, friends and a representative of 
the clergy from implication in a crime which had no re- 


lationship to the instant case. 


7. The authorities cited by the defendants in | 
support of these motions are totally inapplicable to the is- 
sue before the Court and ignore the abundant body of case 
law in the Second Circuit with respect to motions for newly 
discovered evidence. In United States v. Slutsky, 514 F. 2d 
1222, 1225 (2d Cir. 1975), the Second Circuit repeated the 
rule with respect to motions directed at newly discovered 
evidence: 

"Motions for new trials based on newly 

discovered evidence are not held in 

ne favor, United States v. Catalno, 

91 F. 2d 268, F. . Gert. 

denied, 419 U. S. 825 (1974). “To suc- 

ceed on such a motion a defendant must 

show, inter alia, (1) that the evidence 

was discovered after trial, (2) that it 

could not, with the exercise of due dili- 

gence, have been discovered sooner, (3) 

that it is so material that it would pro- 

bably produce a different verdict. United 

States v. Costello, 255 F. 2d 876, 879 

r.) Cert. denied, 357 U. S. 937..." 
In Slutsky the Court held that the defendants had not even 
satisfied the first two requirements and, therefore, didn't 
even consider whether the newly discovered evidence could 
have produced an acquittal. In United States v. Zane, 507 
F. 2d 346, 347 (2d Cir. 1974), the Second Circuit again held 
that another recquiremeat of the test is that the evidence 
be "material to the factual issues at the trial and not 
merely cumulative and impeaching." Nothing is more clear 
from the Perna statements then that'they have nothing to do 
with the issues at trial and that they could not have 
altered the v^rdict. 

No piainer proof of this is the fact that it was 
revealed prior to trial that the witness Anthony Verzino had 
lied to the Government in late 1974 and early 1975, after 
he had agreed to cooperate, with respect to a narcotics 


conspiracy apart from the one charged here. Verzino's lies 


to the Governmen: with respect to the narcotics involvement 


of others were brought to the attention of the Jury at page 
3642 of the trial record and were brought to the attention 
of the Jury at page 3642 of the trial record and were the 
subject of argument by the defense in summation. If 
Verzino's post-cooperation misrepresentations to the 
Government over a period of months in connection with a 
major heroin conspiracy to import vast amounts of drugs did 
not have any effect on the jury's determination, it is clear i 
that Perna's misrepresentations over a period of eleven days 


regarding a subject totally alien to narcotics could have 


had any effect at all, except o establish cumulative evi- 


dence that Perna was not of goo.  aaracter. Perna, having 
made admissions on the witness stand ranging from conspiracy 
to murder men and women to perjury to large scale narcotics 
activities engaged in without remorse, could by no stretch 
of the imagination be emed to have been of worse character 
by revelation of his mísrepresentations to protect his wife 
and f nds in connection with his escape. 

8. Defendant Bolella's argument that the use of 
the statements at trial would have established that Perna 
was lying in February 1974 when, prior to Verzino's arrest, 
he told representatives of the Drug Enforcement Administra- 
tion that several of the defendants were hís source of 
supply for heroin is illogical. That Perna misrepresented 
facts to the FederalBureau of Investigation with respect to 
the jail break in October 1974 is totally irrelevant to 
whether he told the truth prior to that time with respect to 
his narcotics activities. The subject matter of the two 
investigations had no connection whatsoever. 

9. Moreover, the defendants could have discovered 


these statements during the trial with the exercise of due 


diligence. United States v. Costello, supra; United States 


v. Zane, supra at 347; United States v. Slutsky, supra. 
They were all aware of Perna's status as a cooperating 
Government witness and should have been aware that he had 
given information to the Government in connection with his 
escape from federal custody. They could have requested any 
statements which Perna may have given to the Government in 
corme tion with his escape. Their failure to dc so is sup- 
portiv* of the position that they believed at the time that 
any statements Perna may have given the Government in con- 
nection with his escape were irrelevant to the issues before 
the jury. 

10. Furthermore, the defendants point to no trial 
testimony by Perna that he told the truth to representatives 
of the Government from the tíme of his recapture in October 
of 1974. As noted in defendant Bolella s motion papers, 
Perna testified at page 1316 of the record that he had been 
telling the truth to the Government from June 1975, long 
after the dates of the statements in question. There was 
nothing to prevent the defendants from asking Perna on cross- 
examination whether he had told the truth to all .epresenta- 
tives of the Government from the time of his recapture ín 
October of 1974. They elected not to do so for reasons of 
their own. It is of course presumed that Perna, if asked 
this question, would have answered truthfully and that the 
entire matter would have been revealed and the defendants 
would have discovered what they now complain about. 

ll. This is not a case in which there has been 
intentional suppression of evidence favorable to the defense, 
which would require a more exacting standard in evaluating 


defendants' claims of newly discovered evidence. Giglio v. 


"TT 


United States, 405 U. S. 150, 153-54 (1972); United States 
v. Kahn, 472 F. 2d 272, 287 (2d Cir. 1973). The cases 
cited by the defendants, when even relevant to newly dis- 
covered evidence, direct the Court's attention to these 
cases, which are inapplicable here. But even under this 
more exacting standard, which would grant a new trial if 
the evidence were only material, the defendants would still 
not be entitled to relief as these three statements can at 


most be said to be cumulative of tremendous evidence of 


Perna's bad character, which was brought to the jury's at- 


tention. Indeed, "the term 'materíali-y' as used in Brady 
clearly describes evidence of greater value than that which 
is merely 'favorable to the ac. d'". United States v. 
"fingst, 490 F. 2d 262, 277 (2d Cir.), cert. denied, 94 S. 
! €... 2625 (1974). 

The Second Circuit has repeatedly ^eld that, "the 
discove:y of new evidence which merely discredits a 
Sovernment's witness and does not directly contrudict the 
Govermnent's cace ordinarily does not justify the grant of 
a new trial." United States v. Aguiter, 387 F. 2d 625, 626 
(2d Cir. 1967); United States cx rel. Rice v. Vincent, 491 
F. 2d 1326, 1329 n. 1 (2d Cir. 1974); United States v. 
Sposato, 446 F. 2d 779, 781 (2d Cir. 1971); United States 
ex rel Fein v. Deegan, 410 F. 2d i5, 20 (2d Cir. 1969); 
| United States v. Lombardozz:, 343 F. 2d 127, 128 (2d Cir.), 
cert. denied, 381 U. S. 938 (1969); Unized States v. Switzer, 
252 F. 24 139, 145-46 (2d Cir. 1968); United States v. 
Brewster, 231 F. 2d 213, 216 (2d Cir. 1956); and see Masarosh 
| V. United States, 352 U. S. 1 (1956); Cf. United States v. 
Trapnell, 495 F. 2d 22, 25-26 (2d Cir. 1974). 

As the Supreme Court held ir Giglio v. United 
Steges, 405 u. S. 150, 154 (1972): 


a P 
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"We do not, however, automatically, require 

a new trial whenever ‘a combing of the 
prosecutor's files after the trial has dis- 
closed evidence possibly useful to the defense 
but not likely to have changed the verdicr. 
United States v. Keogh, 391 F. 2d 138, 148 


12. Just as defendants’ arguments ed authcrities 
are misplaced, their request for a hearing is equally in- 


| 
appropriate. No hearing is necessary in such a motion * 


as here, "the moving papers themselves disclose the inadequa- 


cies of the defendants' case. . . ." United States v. 
| 
Slutsky, supra, at -1226; United States v. Johnson, 327 U. S. 


106 (1946); United States v. Catalano, supra; see 8A | 


Moore's Federal Practice $33.03[3] (1974 Revision). More- 
over, the trial court's decision on such motions is almost 
inevitably final. "Where newly discovered evidence is sought 
to place at issue the credibility of a prosecution witness we 
find it important to give deference to the conclusions of 


the trial judge whose presence at the proceedings gives hin. 


| a far better vantage than our own for this determination.” 


United States v. Bermudez, Docket Number 75-1073 (2d Cir. 
November 6, 1975) slip op. 441, at 459. See also United 
States v. Zane, 507 F. 2d 346 (24 Cir. 1974), cert. denied, 
421 U. S. 910 (1975). In Zane, Judge Wyatt of the United 
States District Court for the Southern District of New York, 
denied a motion made on the basis of newly discovered evi- 
dence notwithstanding the fact that ic was learned subsequent 
to trial tF the chief witness for the prosecution had sub- 


— — 


mitted forged letters on behalf of hime in connection with 
his sentencing before this Court. Judge Wyatt found, in 
denying defendants' motions from the bench, that the witness' 
credibiltiy had been fully explored at tríal, that the send- 


ing of thc forged letters to this Court was merely cumulative 


-8- 


| 


ace 


evidence by way of impeachment and that the newly discovered 
Proof had no relevance to the issue with which the jury was 
concerned. Judge Wyatt also found "that there was no pro- 
bability that on a aew trial with the benefit of the evidence 
concerning the fraudulent letters a new jury would reach a 
different conclusion" regarding the defendants' guilt. 
United States v. Zane, supra at 347. In affirming Judge 
Wyatt's decision the Second Circuit found that "[i]t is 
obvious that the evidence of the forgery and sending of the 
letters was cumulative on the issue of credibility and that 
it had no bearing on the issue of whether or nor appellants 


were guilty. . ." United States v. Zane at 348. 


It is respectfully submitted that this Court 
should make the same finding as did Judge Wyatt ir the Zane 
case as the "newly discovered evidence" here is even of 
less probativeness as that with which Judge Wyatt was con- 
cerned in Zane. 

In any event, even assuming that Perna did not 
testify at all as a Government witness, the defendants would 
still be entitled to no relief as his testimony was complete- 
ly corroborated by Anthony Verzino, who the jury obviously 
believed. United States v. Sperling, 506 F. 2d 1323, 1332- 
34 (2d cir. 1974). And, contrary to defendants' claims, 


| there was indeed substantial documentary corroboration as 


| well as testimonial corroboration independent of Perna's 


testimony, that the defendants were what the jury found then 
to be, i. e., l-rge scale heroin traffikers. 
13. Defendant Bolella alleges he is entitled to 


a judgment of --4uittal on Courts Two and Three, counts on 


which the jury was unresolved. When the jury is nung, the 


defendant may be. retried. 


| 


H 
1 
i 


14. Defendant DeLutro's other contentions have 


already been decided against him during the trial and should 


again be rejected for the identical reasons. 


o 


Assistant United States Attorney 


Sworn to before me this 


day of 
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UNITED STATES OF AMERICA, 
“ye 
Mn MEC ard ; 8 75 Cr. 687 (IBC) 
Defendants. : 
——————————— 

This matter having c before the Court on a 
motion for a new trial based on newly discovered evidence 
pursuant to Rule 33 of the Federal Rules of Criminal Pro- 
cedure by defendants Magnano, Pallatta, Bolella and De Lutro 
and the Court having examined the three statements of Govern- 
ment witness Mario Perna given to representatives of the 
Federal Dureau of Investigation in October 1974, which are 
the subject matter of the motion, and the Court having found 


that the contents of these statements became knovn to the 


H 
, Assistant United States Attorney in charge of the prosecu- 
tioa approximately two weeks after the verdict when he 


thereupon informed the Court and all counsel of their exist- 
ence, and that there was no deliberate suppression of these 
materials on the pact of the Gcvernment, see Ciglio v. United 
States, 405 u. 8s. 130, 133-34 (1972); United States v. Kahn, 
472 ¥.24 272, 287 (2d Cir. 1973), and that the statements 
would not have produced a different verdict if they had been 


A111 


K available at trial, and that there is not a significant 


chance that the statements could have "induced a reason- 
able doubt in the minds of enough jurors to avoid a con- 


viction, "United States v. Seilio, 314 F. 2d 1357, 1364 


— — 


(24 Cir, 1975); United States v. Kahn, Suprai United States 
v. Btofsky, Docket No, 74-1860 (2 Cir, ‘Nov. 7, 1975) 

slip op. 515, 525, and that the statements, if of any value 
at all, were only cumulative on the issue of credibility 
and that they had no bearing on the issue of whether or not 
the defendants were guilty, Upited States v. Zane, 507 F.2d 
346, 348 (2d Cir.), cert. denied, 421 u. 8. 910 (1975), and 
that Government witness Mario Perna's testimony was cor- 
roborated at trial by the testimony of other witnesses docu- 
ments and a tape recorded conversation, United States v. 
Spexling, 506 F.2d 1323, 1332-24 2d Cir. 1974), and the 
Court recognizing that "in the interests of according fi- 
nality to a jury's verdict, a motion for a new tríal based 
upon previously-undiscovered evidence is ordinarily not 
favored and should be granted only with great ceution, 


United States v. Costello, 295 F.2d 876, 879 (2d Cir.), 


cert. denied, 357 U.S, 937 (1958); United States v. Sposato, 
446 F.2d 779 (2d Cir, 1971) United States v. Stofsky, supra 


Alt? 


+h 
at 523, it is or this. O day ot Jenn 1976, 


ORDERED that defendants' motion for a new trial based 
on newly discovered evidence pursuant to Rule 33 of thc 
Federal Rules of Criminal Procedure be and i18 hereby 
DCH LO, 
Dated: New York, New York 

January b „ Ib 


REQUEST NO. 8 
PINKERTON CHARGE 


2 Be 
(To be given only if 
Defense objection is overru_ed) 


There was no testimony that the defendant RICHARD BOLELLA 
was present or actuallv participated in the alleged narcotic trans- 
actions with which he is charged in Counts Two, Three and Four of 
this indictment. 

Therefore in determining whether he is guilty or not guilty 
of those charges you must first determine whether à 

(1) The crines charged in Counts Two, Three and Four of the 
indictment were actually committed; that 

(2) That the crimes charged in those counts were committed 


in furtherance of the conspiracy | 
" 
) 


| 


the defendatn RICHARD BOLELLA was a member of the conspiracy charged 
| 


in Count One of this indictment. | 


(3) And that at the time of the commission of those crimes 


If you are unable to find that the Government has proven be- 
yond a reasonable doubt any one of these three elements, then you 
must acquit the defendant BOLELLA of the charges set forth in Counts 
Two, Three and Four. i 


United States v. Sperling, 506 F.2d 1323, 2342, 1343 (20 
Cir. 1974) 


Pinkerton v. United States, 328 U.S. 640 (1946) 


| 


* . 
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the objective of the conspiracy, and that means they intended 
to go ahead, they didn't abandon the conspiracy. They took 
an overt, tangible step with regard to it. That shows intent 
to fulfil or carry out the conspiracy. 

Have I made that clear? 

JUROR #12: Yes, sir. 

THE COURT: Now we go -- 

JUROR #3: 1 have a question about that, too. 

If someone decided to be a part of a conspiracy 
then that person is held responsible for all the overt acts 
listed in that indictment, is that right? 

THE COURT: Right, ma'am. 

JUROR $3: But is there any pull over to the 
substantive counts? 

THE COURT: I'm coming to that. I'm coming to 


that. You're smart. I'm giving you more than a passina mark, 


l 
I am giving you a high mark. I hope you will at least give me 


a passing mark, that's all I ask for. 

Now we come to the overt acts. We come to the 
third element now of the conspiracy count that you must 
consider and that must be established beyond a reasonable 
doubt, like each of them, and that is whether an overt act 
took place, whether there actually was a telephone call made 


in the crude example I gave you. 
Ain? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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Couats 2, 3 and 4 of the indictment charge Joseph 


Magnano, also known as "Joe the Grind," Frank Pallata, also 


known as "Bolot," also known as "Nose," Richard Bolella, 

and five others who are not on trial, with the substantive 
offense of distribution of heroin and possession with intent 
to distribute heroin. 

There is another way that you may find these 
defendants guilty of these three substantive counts besides 
vnder the principles I have just given you relating to aiding į 
an abetting. You remember what I told you yesterday about 
aidin; and abetting? 

If you find that a conspiracy to distribute 
heroin existed, that these three defendants were members of 
it, and that the offenses charged in Counts 2, 3, and 4 were 
actually committed by another member of the same conspiracy 
in furtherance of the overall plan, you may find these three 
defendants guilty of these substantive offenses even if they 
were not physically present at the time that the offenses 
were committed. 

In other words, if you find beyond a reasonable 
doubt that the persons identified as "Skooch" and "Charlie" 
were members of a conspiracy to distribute or sell heroin 
along with Magnar =, Pallatta and Bolella, you may find 
Magnano, Pallatta and Bolclla guilty of these three counts 
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buted the heroin in furt'w.ance of the conspiracy. 
The same princ.ple applies with respect to 


Count 9. This count charges the defendant Soldano and anothe 


if you determine that sxotch or Charlie physically distri- 


person who is not on trial, Joseph Malizia, with distributing 
and possessing with intent to distribute three kilograms of 
heroin. 

You will recall that government witness Verzino | 
testified that Soldano sold him this heroin ande the actual \ 
delivery took pla Queens, New York. Queens, New York is| 
not in the Southern District of New York. | 


You may find Soldano guilty of this charge, 


however, if you find beyond a reasonable doubt that he was 


part of the conspiracy to distribute heroin along with 
Verzino and that he sold this to Verzino and that Verzino 

took the heroin to the Southern District of New York, which | 
includes Manhattan and the Bronx, with the intention of | 


distributing it. 


| 
| 
In other words, if you find that Soldano was a | 
member of the conspiracy charged along with Verzino, that he | 
gave the heroin to Verzino, and then that Verzino took it | 
into the Southern District of New York with the intention of 


distributing it, you may find Soldano guilty of Count 9. 


Now, let me double check your notes. 
As ga 
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Honor's remarks this morning, oneconcerning your Honor's 
instruction as to the doctrine of actual or constructive 
possession. I take exception to the Court's remarks in 
that regard. 

I don't feel that your Honor should have charged 
on the doctrine of constructive possession. I don't think 
your Honor sets forth the parameters of what constructive 
possession is. 

THE COURT: You feel I should add construct. ve 
possession? 

MR. EPSTEIN: I feel you should have deleted 
it, md I so requested it of your Honor yesterday. 

THE COURT: What else? 

MR. EPSTEIN: I also take objection to your 
Honor's charge as tc Pinkerton. Your Honor should have 
instructed as I set forth in my request. 

You repeat what you said yesterday with. the same 
force and effect. 

MR. HOFFMAN: I join in those exceptions on 
behalf of Mr. Lucas, your lionor's instruction that the 
determination of whether or not an individual is part of 


a conspiracy should be made on the totality of the evi- 


dence. That is not the law and I except to that. 


THE COURT: Mr. Chance, your hend is up? 
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defendant Pallatta, ready? 

MR. GOLDBERG: No, your Honor. 

There have been motions made, and we would 
ask for a ruling on those motions and ask for argument on 
those motions. 

THE COURT: The request for argument is 
denied. The Court has already ruled and filed with the 
Clerk a denial of all those motions. That was done 
yasterday. 

MR. GOLDBERG: I see. Then the defendant 
is ready for sentencing, your Honor. 

THE COURT: Yes, sir. 

Mr. Gilbert Epstein, on behalf or defendant 

ao 

MR. EPSTEIN: Prior to proceeding with sentence 

on behalf of Mr. Bolella, in view of your Honor's 


pronouncement regarding the Court's rulings regarding 


his motions, I would request the opportunity to see the 


pre-sentence report prepared by the Probation Department 
here in our District Court in the Southern District in 
order to afford me the opportunity as Mr. Bolella's counsel 
to look over the report and comment on those things and 
the report whicb I believe need comment upon. 

THE COURT: The application is denied for the 
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simple reason that the Cour’ will point up each and every 
point that we take into cor .ideration on the sentence. 
MR. EPSTEIN: I respectfully except. 
Thank you, your lionor. 


THE COURT:  Thcre are no other factors other 


than those that I shall announce which enter into the 
Court's deliberation. 

Mr. Uviller, are you here instead of Mr. Joseph 
Panzer for the defendant DeLutro? 

MR. UVILLER: Good morning, your Honor. 

THE COURT: I am glad to see you again. 

MR. UVILLER: It has been almost twenty years 


since I was in your courtroom. 


I 
| 
I 
| 
TIIE COURT: Has it been that long? | 
MR. UVILLER: Yes, Judge. | 
THE COURT: How have things been with you? | 
MR. UVILLER: Excellent, sir. | 


THE COURT: I am delighted to hear it. 


MR. UVILLER: I have been retained to loc over 
this record for possible appellate reasons. I don't 
believe Mr. Panzer is here today representing defendant. 


THE COURT: Where is he? Oh, there he is. 
All right. 
Now we come to Mr. Dlossner. 

Ais? 
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2 | MR. JOSEPH PANZER: Your Honor, may I make 


2 a statement before your Ho. goes further? 


4 | THE COURT: Certainly, sir. 

$ MR. JOSEPH PANZER: In line with Mr. Gilbert 

e. 1 Epstein's request to see the probation report, I would 

7 | also ask the Court in spite of what your Honor said that 

8 | you will point out all the facts, I feel that the defendant * 

9 | . wtro should be given an opportunity to see the probation * 
wm report together with myself so that in the event there 


onsistencies, or misstatements in that probation 


16 | However, it has been my experience over many 


probation officers do make 


` WW are any inc 
12 | report, and he needs time to prove the falsity of these 
13 à statements, he should be given that opportunity, bec. se 
. 14 i the Court has a probation report made by a probation 
15 | officer. 
d 
I 


17 | years that in many instances 
And I 


mistakes, and I believe y «> lonor knows that. 


feel that some mistakes would require time to prove that 


they were mistakes. 


[ So I again reiterate Mr. Gilbert Epstein's 


21 | 

22 | request and ask the Court prior to sentence to allow me 
2 | as counsel for Mr. DeLutro to see the probatior -eport. in 
24 | regards to Mr. DeLutro. Most respectfully, Judge. 

25 | THE COURT: The application is denied. It 
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calls for a more elaborate comment by the Court which " am 
not going to h:sitate to place upon the record, and that 
is simply this: 

That we regarded always the reports of the 
Probation Department to the Judge as confidential documents. 
It has beer my invariable practice when I take into con- 
sideration some factors that were not revealed upon the 
trial, or not brought to my attention and to the attention 
of counsel and the defendant himself, to make mention 
specifically of those factors so a« to give counsel an 
opportunity, ...4 the defend-^nt, an opportunity to meet 
what the Court considers is new material called to the 
attention of the Court. 

In this case, however, I have already said, 
and I repeat, I shall bring out the factors which the 
Court is considering and oniy those factors which enter 

1to our deliberations on this sentence. 

For instance, in a couple of the reports there 


is the allegation that the defendant was deeply involved 


in loan sharking. I do not and will not give that any | 


weight whatever. 

MR. JOSEPH PANZER: Thank you, your Honor. 

THE COURT: Now, just a second. When it goes 
your way, oh, there is nothing, nothing in life that begins 


ANS? 
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to compare with the exaltation of a lawyer who gets a 
favorable ruling. And, on the contrary, there is always 


the dismal picture of a lawyer broken when the Court doesn't 


go along with the lawyer's reasoning. | ^ 
Now let me finish. I gave that as an 

instance of what has always guided us. or instance, 

suppose I felt quite impressed with the commentary with Ki 


regard to loan sharking, there wasn't a thing brought out 
in the course of this trial on loan sharking. What am I | 
going to do? Conduct a hearing to see whether or not | 
the defendant engaged in loar. sharking? Am I going to | 
give weight to an assertion made in good faith by the | 
Government that the defendant we learned was involved in 


loan sharking on a significant scale? The answer is 


no. 


You want *o call the Court's attention to 


don't get it in that way. So that with me it has always 
been academic. You just throw that ot, as I did here 
in the instance I gavo you. And there have been other 
points that I have disregarded. And that is the reason 
I say that I am going to announce just what factors 
entered into my deliberations, and only those factors that 
brought about my determination. 


All 
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greater amounts of pure heroin at the time and that he was 
active all the ‘vay back to the early '60s. 

I don't want to speak about what they say -- that 
is, his associates. I don't know that that is so. And so 
I am not loading him down with it. I will say his associates 
are among the worst criminals. I don't go for it because 
it isn't supportive enough. And so I give that no weight. 
If I gave it weight, I would give him the maximum which is 
60 years. 

As a second offender for narcotics, federal 
narcotics, federal narcotics offender, you know that the 
sentence is double. Where it was 15 years for Magnano it 
becomes 30 years for DeLutro. 


And so although you were convicted of only two 


cour 2s a, 7 they were convicted of four you are a second 


federa. u.rcotics offender. And the two counts of which you 
were convicted carries with it a maximum sentence that is 
the same as there is on four counts -- and that is 60 years 
and $100,000 fine. 

The court imposes the following sentence: 

On count 1, 25 years, on count 8, 25 years, to run 
concurrently, not consecutively, it being the intent of 
the sentence to mete out a sentence of 25 years to DeLutro. 


We now come to Bolella. This defendant is 46. He 
A141 
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was convicted of counts 1 and 4. The jury disagreed as to 
counts 2 and 3. 

He has no civilian arrest record. He did desert 
the Army. 

After apprehension, he effected satisfactory 


supervision and justice. 


X 


Here, too, we have a defendant whose father was 
a humble factory worker. America is made up of an enormous 
number of factory workers and they make up the backbone 
of America. 

Employment is sketchy, unverifiable. 

We have already said what the record reveals with 
regard to Bolella and we incorporate at this point everythi 
that has been said with regard to this entire case as being 
applicable to this particular defendant's sentence. 

MR.EPSTEIN: Excuse me, your Honor. I apologize 
to the Court for interrupting, but your Honor's remarks 
about Mr. Bolella's employment being unverifiable comes as 
somewhat of a surprise to me. Mr. Bolella's last employer, 
Mr. Charles Valentine, is here in court at the present tine. | 
Mr. Bolella's employment with Mr. Valentine over the years 
I would say from 1965 through 1974 have all been verified 
by W2 income tax withholding forms. And Mr. Valentine was 
interviewed by the Probation Department as well as by Mr. 
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John Wright, the gentleman I engaged. 

MR. AMOROSA: That may be so, your Honor, but the 
government has information that those records are a sham 


and 2 fraud. 


| 
THE COURT: That is the ansv `r., And that is what 1 


go by in the report by the probation of the defendant. 

However, in reciting that, I want you to know 
that the weight given to that particular factor is small 
at best, but it is a part of the recital that a judge should 
make when he goes into a sentence. 

But let me pause for a moment and get the full 
report so that I will not be doing an injustice consciously. 
Please be patient. 

(Pause) 

MR. BLOSSNER: Might I comet the Court for 
a recess? 

THE COURT: You want it? 

MR. BLOSSNER: Yes, sir. 

THE COURT: You have got it. 

Marshal, it may impose a heavy burden on you, but 
I think I ought to honor the request. 

(Recess) 

THE COURT: Mr. Epstein, you are on your toes, 
as you should be, and I am grateful to you because you are 
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correct. What I meant to say, and what is revealed after I 
looked at the Probation report, is that the Probation Depart 
ment was unable to verify any of the employments, but the 
Probation report does say the defendant worked for Charles 
Valentine, the manager of Park Auto Sales, 3586 Boston Road, 


Bronx, who reports that since '72 Bolella worked for him as 


a used car salesman earning $330 weekly. * 


From approximately 63 to 72 Bolella claims simildr 
automobile industry related employment with a series of 
Bronx, New York firms. 

Previously, and since leaving school, Bolella was 
employed as a truck driver and factory worker. So that 
there was no recital that th y verified it. And it is not 
your fault that they didn't. That is their job. 

And so I am not holding it against him. 1 am 
accepting thís statement and your own comments with regard 
to his employment. Lad I order stricken from the record 
my comment that in his case I have been put on notice that 
his employment was a sham and a fraud. 

MR. EPSTEIN: Thank you, your Honor. 

THE COURT: In his case, I am constrained and 
do impose a sentence whích is to read as follows -- as you 
know, the maximum for each of the counts of which he was 
convicted, counts 1 and 4, is 15 years and $25,000 fine. 
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The court imposes a sentence as follows: 

Ten years on count 1; ten years on count 4; to 
run consecutively and not concurrently, the court intending 
by this sentence to impose a sentence of 40 years. 

MR. EPSTEIN: Excuse me, your Honor. 

THE COURT: Yes, siz. 

MR. EPSTEIN: In view of the sentence that is 
imposed and in view of your Honor's statements I would ask 
your Honor to consider imposing a sentence under Title 18, 
Section 4208(2). I know your Hor s feeling in the matter, 
as your Honor has expressed on this occasion with regard 
to Bolella, as well as others, but as I think your Honor 
recognizes, and as other judges recusnize, 4208(2) grants 
the Parole Board the full scope of their discretionary power 
under their guidelines. 

THE COURT: I would like a separate memorandum, 
You submit it on additional papers. 

And that goes for every defendant. 

MR. EPSTEIN: Very well, your Honor. 

THE COURT: I must say this defendant is placed 
on special parole for the term of three years. I would like 
him to know, and I would say it again in the presence of 
all of them, he is to remain here. I want to say a few word 
to him and to the other defendants with regard to their 
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—» 1972 Sentencing Study for the 
Southern District of New York 


By Wurt: NogTH Seymour, JR., New York City 


The author made this 
study while serving as 
United States Atiorney 
for the Southern Dis- 
trici of reen York. He 
urges action to elimi- 
nate alleged disparities 
in sentences being meted ovt in our Federal 
courts. This is an area of our criminal law 
which has evoked interest and discussion among 
our membes. 


Introduction 


RELIABLE INFORMATION CONCERNING 
sentencing practices in the Federal courts is 
woefully inadequate. Some generalized fig- 
ures are available through Reports of the 
Administrative Office of the United States 
Courts, but these are of limited utility. Re- 
cently, more particularized information has 
become available through the statistical 
study published by the Federal Bureau of 

for the fiscal years 1969-1970, 
which provides some new insights into the 
sentencing ties between individual 


dispari 
districts. Within each Federal district, how- 
ever, therc is no regular compilation of data 
upon which one can assess the fairness of 
sentencing process. In the Spring of 
1972, the United States Attorney's Office 
for the Southern District of New York 


posed during the period from May 1, 1972, 
October 31, 1972. The informa- 
supplied by individual Assistant 
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U. S. Atte neys in charge of the respective 
cases and therefore is subject to possible 
human error, but is believed to be ecen- 
tially complete. The study covers the sen- 
tencing of 645 individual defendants. Al- 
though this is a good sample for most 
purposes, in the case of the analysis of sen- 
tencing patterns for specific violations or 
the action of specific judges, the sample 
sometimes becomes quite small, so that one 
cannot rely entirely on generalizations drawn 
from some of thc detailed data. Nonetheless, 
the overall results are significant and the 
conclusions essentially sound. 

The United States Attorncy's Office is 
particularly indebted to three of its talented 
research assistants, Mrs. Poppy Quattle- 
baum, Federico Virella, and Richard Weis- 
berg, for their many hours of hard work in 
putting together the data on which this 
study is based. 

It should be emphasized that the recom- 
mendations set forth at the end of this study 
are made on behalf of the United States 
Attorney's Office for the Southern District 
of New York and do not necessarily repre- 
sent the views of the Department of Justice. 


Other Recent Studies 


In June, 1972, the National Institute of 
Law Enforcement and Criminal Justice sub- 
mitted a report to the U. S. Senate Subcom- 
mittee on Criminal Law and Procedure (Mc- 
Clellan Committee) reporting on sentencing 
variations in the Federal Courts, based on 
& computerized study of sentences imposed 
during the four-year period from 1967 to 
1970. The Institute concluded that there 
are "considerable variations in sentence 
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length" in the U. S. District Courts which 
occur both between districts and within dis- 
tricts. Part of the study focused on variations 
in sentences according to the race of the de- 
fendant. Among the more remarkable find- 
ings was that 28% of white defendants con- 
victed of interstate thefts were sentenced to 
priscn during the four-ycar period, while 
48% of black defendants convicted of the 
same offense were sentenced to prison. For 
postal theft, the imprisonment rate was 39° 
for white defendants and 48% for black de- 
fendants, In other categories of offenses the 
variation between racial groups was not so 
significant, although the study concluded: 


“The percent of Black defendants 
given sentences is higher than 
the percent of White defendants, for all 


crimes Income Tax Violation; the 
percent of Other defendants given prison 
sentences is even higher than the percent 
of Black defendants, for the same crimes.” 


The Statistical Report of the Federal 
Bureau of Prisons for Fiscal Years 1959 and 
1970 disclosed that out of all prisone:s sen- 
tenced to Federal prisons during the cal 
year ending June 30, 1970, the average sen- 
tence for whites was 42.9 months, while for 
blacks it was $7.5 months—more than a 
weer longer on the average. In the preceding 
fiscal year, the average sentence was 42.6 
months and 52.9 months, respectively, a 
spread of 10 months. 


Discrimination in Sentencing 


Our study does not support the conclusion 
that there is a differentiation in sentencing 
in the Southern District of New York as be- 
black and white defendants chai ged 
the ps offense. There does, 

to : 


ii 


different treatment 

different classes of viola- 
There are plain indications that white 
defendants, predominantly white, re- 
ve more lenient treatment as a general 


HE 
i 
: 


rule, while defendants charged with com- 
mon crimes, largely committed by th- un- 
employed and undereducated, a group which 
embraces lurr- numbers of blacks in today's 
society, arr : likely to be sent to prison. 
If these h „ations are correct. then one 
may conclude that poor persons receive 
harsher treatment in the Federal Courts 
than do well-to-do defendants charged with 
more sophisticated crimes. Many individual 
judges in this district have made a con- 
scientious effort to overcome this dispac':y 
and equalize the treatment of defendants, 
but these efforts, unfortunately, are not uni- 
versal throughout the court. 


Disparity in Sentences Retween Offenses 


During the six-month period covered by 
the Southern District of New York sen- 
tencing study, defendants convicted of white 
collar crimes stood at 36% chance of going 
to prison; defendants convicted of non-vio- 
lent common crimes stood a 5396 chance 
of going to prison; and defendants convicted 
of violent common crimes stood an 8096 
chance of going to prison. 

Turning to specific violations, the study 
re 4 that 100% (8 out of 8) of those 
convicted for the theft of securities re- 
ceived prison terms (with an average sen- 
tence of two years and 8 months for those 
with no prior criminal record); while only 
66% of those convicted for securities fraud 
(6 out of 9) received prison sentences (with 
an average term of one year and 7 months 
for those without prior criminal records). 
The average sentence for those convicted of 
income tax evasion (5 out of 10), with no 
prior record, was two months; the average 
sentence for those convicted of inside theft 
of mail (14 out of 32), with no prior rec- 
ord, was five months (the average amount of 
tax evaded was $24,000, while the average 
amount stolen from the mails was $200). 

Annexed hereto as Exhibit “A” is a sched- 
ule showing the likelihood of a prison sen- 
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EXHIBIT A 
in sentencing patterns between different! types of offenses, and between SDNY and the 


i average for Federal € ours 


Likelihood of — ` 


Length o of Prison Sentences 


AU Federal 
C ourts v 


SDNY * 
66.7% 
23.2% 
42. 8% 
25.0% 
51.74 
41.6% 


Other 
es Rackets & Fxtortion 
Becurities 


Selective Bervice 
Totala *** 


All Federal. 


10.0 man 
18.0 months 
months 


28888888. 
222222. 


irm 


22 — — 
m 
-yuyu 


for all Federal Courts are based on sentences imposed during the fiscal year ending June 30, 


"m SDNY are “hased on sentence imposed during si six- ix-month period from T£ 3 1972. 
LI 


1972 and are fram the Annual Report of the Annual Report of the Director of the Administrative Office 
United States Courts. Cases for SDNY are. grouped according to classification of offenses as best 


determined from the data given in the report. 
the “total” section include all the crimes committed in both the SDNY and the Federal 


*** Figures in 


ris for the above period which were nat enumerated in the chart. 


tence for defendants convicted of different 
des of offenses, and also the variations in 
average length of sentences imposed in cases 
where de defendant is sent to prison. These 
disparities are shown both for sentences im- 
posed ia the Southern District of New York 
during the six-month study period, and also 
the comparative national averages for the 
fiscal year ending June 30, 1972. 1t will be 
seen that the chances of being sent to prison 
in the Southern District of New York range 
from 23% for bank embezzlement, to 
83% for bank robbery. (The national aver- 
age is 20% and 89%.) The defendant con- 


victed of bribery faces only a 25% chance 


of imprisonment in the Southern District 
compared to 55% if he were convicted of in- 
terstate theft. (The national figures are 27% 


for certain offenses, but the average prison 
sentence itself is also markedly different. 
The average prison sentence in the South- 
ern District of New York was 18 months for 
bank embezzlement; 69 months for bank rob- 
bery; 11 months for bribery; and 18 months 
for interstate theft. EIER the record of 
the Southern District of New York is sub- 
stantially better than the rest of the country 


in many respects. 
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in Sentencing between 
Judges 


The practico of “judge shopping" has 
beeri halted in the Southern District of New 
York by a system of assigning cases by lot. 
But the underlying evil has not been elim- 
inated. The chances of a defendant going 
to jail are still largely determined by which 
judge his case is assigned to. Different judges 
have diflerent personal views about different 
violations, and permitting these diffcrences 
in personal opinion to control sentencing 
largely destroys the ideal of evenhanded jus- 
tice for the individual defendant. 

The wide disparity in personal sentencing 

can be most easily demonstrated 

Selective Scr/jc violations. Because of 
the similarity in the nature of the cases, it 
is ble to amtyze the sentencing philos- 
abo each District Court Judge by study- 
ing how he has handled the sentences in the 
cases before him. Such an analysis js an- 
noted hereto ac Exhibit "B". [n order to 
insure an adequate statistica! base, the study 
period far these cases was extended to three 
years (even so, the sample in some cases is 
obviously too small to generalize). It would 
be impossible to explain to the par- 
& boy who has been sent to prison by 
"W", and would not have been if his 
had 
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system is fair and just. 
off-chance that the special nature 
Service cases, which often gener- 
views in many quarters, might not 
of the whole, we also conducted a 
study of sentences imposed on 
employees charged with postal thefts 
results. By definition, such cases 
simijar both on the facts and 
beckgrounds of the defendants. The 
are set forth in Exhibit "C". Any such 
defendant assigned to Judge T stood a 50-50 
chance of going to prison, while if he was 
assigned to Judge AA his chances were only 
in 28. 
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EXHIBIT B 


Likelihood' of a prison sentence im Selective 
Service cases in the SDNY based on a three-year 
sampling (1970-1972). 

IT cM A———— n ITLLL—————— 
Percentage of Total Number 
Imposition of of Defendants 

Judge Prison Sentence Sentenced 
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Total 112 


Notes: Letter code designates judges selected at 
random. The study covers al| convictions during 
the years 1970, 1971, 1972. 


Disparity in Sentencing between Districts 

The National Institute's 1972 study for 
the McClellan Committee, referred to above, 
found a wide spread between the average 
sentences among the 93 Federal districts, 
and concluded that ". . . (The] length of 
sentence which a defendant can expect is 
very much dependert upon which district 
he happens to be tried in.” 

Based on average sentences, a person con- 
victed of forgery in the Southern District of 
New York will receive twice as long a sen- 
tence as one convicted in the Northern Dis- 
trict of New York. Likewise, a person con- 
victed of interstate transportation of a stolen 


EXHIBIT C 


of a prison sentence in 41 pane 

theft cases against posta] employees in the SDNY 

based op a five-year sampling (1967-1971). (List- 
ing only judges with 10 or more cases.) 

— — . a ee 

Total Number 

of Defendants 

Sentenced 


Percentage of 
Imposition of 
Prison Sentence 


26.3% 
17.9% 
11.4% 


t 


19.0% 
19.1% 


A 
B 
C 
d 
F 
G 
H 
I 
1 
L 
H 
N 
0 
Lé 
R 
H 
T 
U 
* 
LÀ 
H 
Y 
1 
AA 
BB 
Notes 


* Letter code designates judges selected at 
. The st covers all convictions during 
years 1967, 1968, 1969, 1970, and 1971. 
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le in the Southern District of 
will receive 4 $095 higher sen- 
& person convicted in the North- 
of New York. If he has the mis- 

in the Eastern 
k, the sentence will be 
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than one-third 
District of New 
of these disparities in 
of prison sentences between indi- 
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vidual districts in the Second Circuit is an- 
nexed hereto as Exhibit D“. 

A similar analysis of variations between 
Circuits for the sume offenses is annexed 
hereto as Exhibit "E", The range in average 
sentences for forgery runs from 30 months 
in the Third Circuit to 82 months in the Dis- 
trict of Columbia Circuit. For interstate 
transportation of stolen motor vehicles, the 
extremes in average sentences are 22 months 
in the First Circuit and 42 months ir the 
Tenth Circuit. For Selective Service Cases, 
the extremes are 28 months in the First Cir- 
cuit and 46 months in the Tenth Circuit. 


Disparity in Sentence Between 
Individual Cases 


The following synopsis of selected indi- 
vidual cases in which prison sentences were 
imposed during the six-month study period 
graphically illustrates the basis for the sense 
of injustice on the part of individual defen- 
dants at the difference in sentencing of white 
collar and common criminals. Other, more 
extreme, examples can be found in a larger 
period of time, but these are sufficient to 
make the point. All of these cases involve 
defendants with no prior convictions: 


Case 1. Defendant A, a Caucasian male 
in his mid-forties and vice-president of a 
Wall Street brokerage firm, was charged with 
securities fraud by violating Regulation T 
and the margin requirements established by 
the Federal Reserve System. The amo“ a- 
volved in the transactions reached the sum 
of $3 million of exces- — dit, on which the 
defendant personally realized unlawful 
commissions of a good many thousands of 
dollars. Upon his plea of guilty, defendant A 
was ordered to pay a fine of $6,000. 


Case 2. Defendants B. and C, father and 
son, were charged with income tax evasion 
for concealing $100,000 in income over a 
three-year period. Defendant B, a widower, 
is a 65 year old Caucasian male and his son, 


— c 


168 New York State BAR JOURNAL, APRIL 1973 


EXHIBIT D 


Disparity in average len 


of prison sentences for selected offenses within the Second Circuit during fis- 


eal year ended June 30, 1970 (from Federal Bureau of Prisons Statistical Report, Taole B-9) (in months). 
ee reer = 
Stolen Motor 
Vehicles 


defendant C, is a 35 year old Caucasian who 
is married and has a family. Both defendants 
are self-employed, earning $40,000 and 
$20,000 a year, respectively, Defendants 
B and C pleaded guilty and made restitution 
of the back taxes owed. Both were directed 
to pay fines of $2,500. 


Case J. Defendant D, a fifty year old 


rested shortly thereafter. D, who is married 
and has a family, cooperated with the au- 


pleading gullty to the charge, D was placed 
on unsupervised probation for one day. 


Case 4. Defendant E, a 64 year old Cau- 
casian male and doctor of raedicine, with 
yearly earnings of $60,000, was charged with 
concealing $80,000 income over a three- 
year period. The defendant pleaded guilty, 
paid all taxes due, and wes ordered to pav a 
fine of $10,000. 


Case 5. Defendant G, a 40 year old Black 
male, had served in the Armed Forces for 
over fourteen years where he earned the 
Bronz Star. G was arrested and charged with 
the transportation in interstate commerce 
of stolen U. S. Treasury checks valued at 


EXHIBIT E 


y in average length of prison sentences for selected offenses between circuits throughout. the 
States during fiscal year ended June 30, 1970, (From Federal Bureau of Prison Statistical Report, 
Table B-9) [in months). 


"n Stolen Motor " 
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$13,000, The defendant, who is married and 
has a family, had been arrested cn a gun 
violation on a "rior occasion but had no rec- 
ord of convictions, Defendant G pleaded 
guilty and was sentenced to a term of im- 
prisonment of two years. 


Case 6. Defendant H, a 34 ye*r old Black 
female, was the accomplice of defendant G 
in the transportation of the $13,000 worth 
al stolen Treasury checks in interstate com- 
merce. H, who had prior arrests but no con- 
victions, was unemployed and receiving wel- 
fare payments for herself and her three chil- 
dren at the time of the crime. Like G, de- 
fendant H, pleaded guilty to the charge. She 
was sentenced to serve six months in prison. 


Case 7. Defendant |, a 31 year old Cau- 
casian malo, broke into a post office a: night 
and stole $20,000 warth of stamps. Upon his 
plea of guilty, defendan; | was sentenced 
to prison for four years. 


Summary and Recommendations 
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essed through that eystem and Ceposited 
in a prison . . . [Emphasis added. 


Most of us connecied with the Federal 
courts share a belief that the Federal 
is the best in the country. But it is clear from 
the findings of these recent sentencing studies 
that the Federal system is not immune to ap- 
parent inequities in the treatment of indi- 
vidual defendants. For those of us concerned 
with maintaining the excellence of the Fed- 
eral system, the need for effective reforms is 
clear. But the importance of corrective action 
goes far beyond the Federal system itself. 
Because of the presence of Federal District 
Courts in every state in the nation, the Fed- 
cral judicial system should also be setting an 
cxample of fairness and impartiality to which 
state and local judges might aspire. Leader- 
ship from the Federal bench could contrib- 
ute significantly to the elimination of dis- 
parity of sentencing in all courts in all parts 
of the country. 

The following recommendations recognize 
the fact that any system of sentencing must 
be tailored to the individual defendant in the 


particular attitude toward corrections. 


A. Short-Range Goals 


|. Tt is recommended that reports 
taining detailed data on sente 
in each district be 
basis under the su 
Council, indicating the individual 
imposed by each District Judge, 
with sufficient information to permit an ia- 
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tell gent appraisal of the sentence under the 
i cumstances of the case. Possibly a uniform 
system might be developed to show the 
weight given to various fuctors in arriving 
at the final sentence. These quarterly reports 
should then be circulated to every judge in 
the district for his own self-education and 
also as a basis for informal discussions be- 
tween himself and his colleagues. 

2. Annual sentencing institutes might be 
held within each circuit for the express pur- 
pose of discussing sentencing policies with 
respect to particular offenses and particular 
defendant personality profiles, and review- 
ing past sentencing patterns. 

J. An annpal conference on sentences 
might be held on the national level with 
focus on differences in sentencing patterns 
and approaches between the various circuits, 
with a goal of seeking common po. 
which çan then be communicated to th. 
dividual district jude*s throughout the ccun- 
try. 


B. Long-Range on 


|. The overall approach to sentencing 
should be reoriented to reflect the difference 
between rehabilitation of the individua] de- 
fendant and deterrence of others who might 


tory to a large extent, and an appropriate 
accommodation between these two conflict- 
ing concepts must be worked out. Essen- 
tially, defendants sentenced primarily for 
purposes of rehabilitation should be assigned 
to suitable facilities and programs expressly 
and staffed to achieve rehabilitation. 
sentenced primarily for purposes 
deterrence should be assigned to humane 
facilities. 


motivated defendants in Vu of couventional 
prosecution, conv tion and sentencing (b) 
controlled te of nder nate sentences 
within maximas limits Fed by the court 
in cach case, adninstered hy properly quali- 
fled correction administrators, utilizing suit- 
able facilities. This include omplete over- 
hauling of the present parole procedures 
and approach, with principal emphasis 
placed on rewarding rehabilitation progress 
in accordance with otjective yardsticks. We 
recognize that there are many objections to 
this approach but they relate primarily to 
how the concept is administered rather than 
to the validity of the concept itself. 

3. The primary objective of deterrence 
should be focused on those deliberate and 
wilful crimes which might be prevented by 
Prompt and firm detection, prosecution and 
sentencing (e.g, white collar crimes, extor- 
tion, narcotics tra ficking}. To achieve de- 
terrence, it is recommended that a fixed 
sentence be imposed b; the court (subject 
to some individual variation as appropriate) 
based on a percentage of the maximum sen- 
tence authorized by Congress under the 
statute. The term of imprisonment should 
be served in primarily custodial institutions, 
with rehabilitation services only secondary. 
A possib,» workable formula would be the 
imposition of one-third of the maximum sen- 
tence for the first offense; two-thirds for a 
second offense; and the full maximum sen- 
tence for a third or subsequent offense. In 
determining whether the violation constitutes 
a second of third offense, similar prior con- 
victions should be taken into account. Obvi- 
ously, to achieve effective deterrence, no 
parole should be permitted under such sen- 
tences. (Similar yardsticke might be used 
to fix the maximum sentence to be served 
where rehabilitation is the goal, permitting 
the administrator to discharge the defendant 
at any time prior to the completion of the 
term.) In individualizing the sentence im- 
posed for deterrent purposes, the term c^vi- 
ously should be /ncreased where aggravated 
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Case $3 - Description and Notes 


Case Characteristics 


Offense: Sale of heroin (21 U.S.C. § 841(a)). 

Number of counts: One. 

How convicted:  Plea. 

Age at conviction: Over 40. 

Sex: Male. 

Prior record: Seven conviccions, three other arrests, five 
periods of incarceration; no offenses similar to the 
current offense. 

Narcotics use: Some history of cocaine-sniffing; no other 
narcotics use reported. 

Current employment: Cab driver. 

Sentencing options: Fifteen years and/or $25,000; special 
parole term of at least three years to follow any sentence 
of imprisonment. 


Ceneral Observations About the Data 


: Special parole terms are treated as supervised probation in 
the rank list. 


Additional Information Requested 


No judges indicated that they would need more information before 
sentencing. 


Case #3 - Rank List of Sentences 
Description of Sentences 


Special 
Months Months Fine author- 


Seen mos —— ($ Ae ` 
120 60 
129 36 
96 36 


84 60 


84 36 


72 60 


(a) (2) 
(a) (2) 
(a) (2) 


(a) (2) 


(a) (2) 
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Number of sentences ranked 46 
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The defense has argued that as the Coverument 
hes already introduced proof of prior similar acts through 
the testimony of the witness Verzino, any further testimony 
would unfairly prejudice the defendants. It is the Goverument 
position that Verzíno's testimony with respect to prior 
acts no more prejudiced tha jury against the defendants 
mentioned than his testimony concerning the acts charged ín 
the indictment. This is so because Verziíno's credibility 
with respect to the prior similar acts íis no greater than 
his credibility regarding the crimes charged. If the jury 
believes Verzino with respect to his testimony on the 
crimes charged, they will certainly believe his testimony 
regarding prior similar acts. By the same token, if they 
. disbelieve his testimony on the crimes charged, they will 
undoubtedly disbelieve his testimony regarding prior 
similar acts. Inotherwords, Verzino's testimony with respect 


to prior similar acts in no way buttresses his other testimony ` 


and, therefore, does not prejudice the defendants one iota 
more than his testimony regardíng the crímes charged. 


adj 


Honorable Irving Ben 

Uníted States Distriet Judge 
fouthern District of New York 
Yoley Squere 

New York, New York 10007 


Re: United States v. Magnane, et. al. 


Dear Judge Cooper: 


This letter is being written te advise you 
and counsel fer the defendants of several matters re- 
lating to the above-captioned ease. 


First, the Government will mske available to , 
all counsel on Septewber 10, 1975, at my office at $ BAR 


slong with further discovery material, copies ef papers 
coneerning co-conspirator Anthony Verziao's prior 
hospitalisation at Bellevue Hospital Center ín New Yeuk. 


Sesondly, pursuant to our ebligotien under 
373 u. 8. 83, 104 (1963), and ies 
progeny, we hereby submit the fellowing information: 


(1) in er about January 1974 «o-conspirater 
Mario Perna requested two persons to murder ce-conspirater 
Anthony Versíno and supplied said persons -ith a shotgun | 
and pistol for that purpose. 


wurdered in 1972. 


(3) In or about the Summer ef 1974, Anthony 
Versine planned an escape fron prison. 


Te: Honorable Irving Ben Cooper 2 


(4) In er about the years 1970, 1971, 1972 
end 1973 Anthony Verzino and Mario Perna part ieipeted 


Finally, tje Government will make 
September 17, 1975 at 5 P. M. at 
verious 


W r 5 N V 8 S & 
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MP. AMOPOSA- Your Honor, unfertunat ele my 
nf the letter to your lionor dated July 15, 1575, Coen noc 
indicata “Veto a carlos ceny was sent to tr. Panzer. Copies 
JACO Sir Lo ine couuscl, but not to Mr. Panzer. "hat, of 
'""FSe. Was an overs3i:uóot on my part. 
respect to what Mr. Panzer is saying, 


‘mulation with respect to this. We 


are not recuired as a raczter of law when a Brady matter come 
KT AH A ARCA C GN 


up to divulqc everything with respect to it. We said in 


letter form what happened in substance. All other counsel, 


of course, were on notice that they could have questioned 


Verzino with respect to these misrepresentations. 


If they desire to call Verzino back to the 
witness stand on this, it's up to your Honor whether your 
lienor wants Verzino called. We will stipulate with respect 
to the fact that Verzino misrepresented certain facts in lat 
1974 and early 1975 in connection with the Atlanta heroin 
conspiracy. 

Of course, cur stipulation on our part would 
also include a statement as to why he misrepresented those 
facts, 

We think that that is enoudh. We don't think 
that Verzino has to be called back to the witness stand at 
all, and we oppose any notion to call nim back to the witness 

A270 
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mdlt 3 
stand in connection with thin, ond we also oppose any tot ir 
to obtain thc repor! in which Mr. Verzino misrepresente 


exists. 


I believe there is a report with respect to it. 


I'm not certain. Dut there is no question everyone was 
advised of this, with the exception of Mr. Panzer. 
PANZER: Judge, I don't krow whether the | 

lies entailed just going to agents or whether he lied in the 
grand jury. I don't know whether theslies were under oath 
or a matter of conversations. I am being precluded. Had I 
had this letter, I would have asked for this way in advance 
before I cross examined, and your Honor could have made a 
propor ruling. 

Now T have to accept Mr. Amorosa's stipulation. 
T don't know whether it is accurate or not. That's why I am 
asking to see thcse reports and any grand jury testimony wit 
respect to these lics, if there are any, so that I am not 
saying that I am not willing to enter into a stipulation wit 
Mr. Anorosa, but I want to make sure that the stipulation is 
accurate. I can't do that unless he lets me see the reports 
and the «rand jury testimony. Why should I have to rely on 
Amorosa's word at this time? If he forgot to send me a lett 
ha may forcet other things, and I think this is very crucial 
MR, AMOROSA: Judge, Verzino did not lie in the 
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dge, there 


Then why don't you 


I don't have the documents here 


and we submit we don't have to tur 


Even thouch you blundered you 


Mr. Panzer is now aware, without 


question, that Verzino misrepresented the facts to the 
sovernment in connection with Stassi. If they want to call 
him back to the witness stand, that's your Honor's decision. 

Will you please tell me, why don't 
vou want to show tiem the material on which you base your 
statement? What's there? Is there something you don't think 
they ougnt to sce? 


“MR. AMOROSA: No, Sir. 


THE COURT: hen why don't you say "Here it is," 


be through with it? 

HP. AMOROSA: I don't have it right now with 
Judqe. I could certainly lo that. 

THE COURT: ALI richt. 

There it is i^ will certainly do it. 


end of that. 


mdbr 29 

have very ching, becauso it was a mistake that all the 
rapers in Lucas' »ossession were not Xeroxed at the time 
that Mr. 3uceti wroto oon tne numbers. 

THE COURT: zu , t! me you have got that 
piece of paper. 

MR. AMOROSA: I have got it, but what happened 
as Buceti took it to Coonsy's office, and they are ail 
COi,.ained in Government rxhibit 66 for identification, 311 

% pieces of paver. huceti takes this to Mr. Cooney's 

n fice some time in 1974. I *m preparing for this trial. 

1 go to Mr. Cooney's office, I start to look through his 
avers. I find this. I take it out, I start looking 
throuah it. I see the number 337-3517. I turn that card 
over. It is a card of Van Cortlandt Motor Inn. That's 
where Perna was meeting the defendant Lucas. A tremendous 
corroboration forour case. 

THE COURT: But where is the card? 

MR. AMOROSA: I have it right in here, Judge. 

THE COURT: Can I see it? 

MH. AMOROSA: Yes, sir. 


I will nand up a card to your Honor at this 


THE COURT: And I will give you a receipt for it. 


Why cannot this card that you just handed up to me, 
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EA, R. rorT § 3204 


) Youth Offenders. If an offender is under the age of 22 
, the court as part of its sentence 

ned and treated in facilities estab- 

for the rehabilitation of youth 


dicts. Ifthe court determines after astudy by 
tion 3004 that an offender is & 
treated, the court as part of 
fined an 
under Chapter —- for the rehabilitation of 


Comment 


Existing law pu for commitment to the custody of the Attor- 

General, which function has been delegated to the Bureau of 

Toons subsection (1) refers directly to the Bureau (renamed the 
Corrections). 


tes the need for s 
icts. Special Zi 


any other 
ilar Mose: could 
1318-21. 


tive Terms of Imprisonment. 


(1) Auth n multiple sentences of imprison- 
went are imposed e time or when a term of 
y subject to an 


rmined by the court. Sentences 
ecified by the court. 
(2) Multiple Sente sentenced 
ons^cutively for more than one offense 

(a) one offenes. is an included offense of the other; 

(b) one offense consists only of a conspiracy, attempt. solici- 
tation or other form of preparation to commit, or facilitation 
of, the other; or 

(e) the offenses differ only in that one is defined to prohibit a 
designated kind of conduct generally and the other to prohibit 
a specific instance of such conduct. 


weg — —ͤ—ñ— — 
ki 


$1004 Frornat, CRIMINAL Cope 


lishes a maximum term of five years! imprisonment for conspiracy to 
commit any felony, regardless of whether the felony itself carries a 
penalty of 2 or 20 years; many existing statutes definin,: specifie 
offenses therefore do not rely upon the general conspiracy statute and 
repeat the conspiracy provision in order to correlate the sentencing 
provisions, Subsection (6) of this section relates the penalty to the 
class of the offense which ts the objective of the conspiracy. The Code 
treats conspiracy, however, as a species of multi party attempt: the 
grading is comparable to that provided for attempt and, as is provided 
for attempt, under x 3204 one cannot be sentenced. consecutively for 
conspiracy and the substantive crime. Although, under the general rule 
of š 1001, the grading of a conspiracy offense would be lower where 
the conspiracy had not. come dangerously close to accomplishing its 
goals, conspiracy is punishable equally with the completed offense in 
the case of certain offenses in the Code, where explicit provision is 
made for such grading. See, e... 8 L112 (espionage). 

5. (unn i,. Subsection (5) complements a provision in the com 
plicity draft, € 401 (1) (c), reversing a judicinlly-develope "` doctrine 
which imposes complicity liability based solely upon ership in 
the conspiracy. See comment to $ 401, supra. 

6. Codification and Clarification, Subsections (2), (3) and (4) con- 
stitute statutory treatment of matters which have been heretofore been 
left to judicial deveiopment. Such codification should not be construed 
as abandonment of tho wealth of federal decisional law on the subject 
of conspiracy nor as an expression of opinion as to whether procedural 
aspects of conspiracy trials should or should not be treated by statute 
elsewhere. 

7. Relation to Organized Crime. Some opinion favors supple- 
menting conspiracy law with a separately defined offense authorizing 
very high penalties against leaders of large criminal syndicates. See 
Working Papers, pp. 381-84; Study Draft 8 1005, Proposals of this 
character were shelved in favor of the provisions in 8 3202 authorizin 
use of the “upper ranges" of imprisonment for dange: ous special of- 
fenders, * lenders of organized crime. This solution might 
have to be reconsidered if there were a disposition to change con- 
spiracy from an inchoate offense to un indeperdent offense, since a 
mere two-party Aren, «t on crime, contemplated by § 1004, "rr 
quately describes the large scale continuous criminal syndicate which 
should be the target of any such independent offense. 

R. Alternative Treatment of Conspiracy. A substantial body of 
opinion in the Commission favors an alternative to subsection (6) 
which would read as foliows: “Grading. Conspiracy shall be graded 
at the same level ns the highest crime conduct constituting whic’ vas 
agreed to be performed or caused.” This would reflect the view that 
conspiracy should be treated not. only as an inchoate offense, but also 
as a separate crime, See Model Penal Code, Tent. Draft No. 10, p. 96 
(1960) ; Callanan v. United States, WA U.S. 587, 593-94 (1961). In the 
opinion of these Commissioners, there is insufficient justification, either 
in theory or experience, to warrant the approach of the text, which 
would narrow the scope of present conspiracy law. ‘These same Com- 
missioners wish to express concern that the Code would not permit the 
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EPSTEIN 


re 
Vou 


ve Magnano (Bolella) 


AFFIDAVIT OF PERSONAL SERVICE 


STATE OF NEW YORK, 
COUNTY OF RICHMOND : 


EDWARD BAILEY being duly sworn, deposes and says, that 
deponent is not a party to the action, is over 18 years of age 
and resides at 286 Richmond Avenue, Staten Island, N.Y. 
10302. That on the 22 day of March : We at 
Nei St. Andrews PI. NYC deponent served 
the within Appendix 


e 50, Dre teren. by delivering a true 

personally. Deponent knew the person so 

served to be the person mentioned and described in said papers 
asthe Appellee there... 


Sworn to before me, 
this? day of March 


Notary Public, State of New York 
No. 43-0132945 

Qualified in Richmond County 

Commission Expires March 90, 19769 


